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1 details of parties
1.1 The names and addresses of the parties to the reference are as follows:-

(a) Silverlink Train Services Limited whose Registered Office is at 75 Davies Street, London, W1K 5HT ("Silverlink") ("the Claimant"); and

(b) Network Rail Infrastructure Limited whose Registered Office is at 40 Melton Street, London, NW1 2EE ("Network Rail)" ("the Respondent").

(c) Correspondence addresses:

Silverlink Train Services Ltd

207 Old Street

London 

EC1V 9NR

(individual contact: Mike Vila, Track Access Manager tel: 020 7324 8115, email: mike.vila@c2crail.co.uk) 

Network Rail Infrastructure Ltd

London North Western Region

3rd Floor, Charles Schwab House

401 Grafton Gate East

Milton Keynes

MK9 1AQ 

(individual contact Eliska James, Business Manager, tel: 07919 528512  email: eliska.james@networkrail.co.uk)
 
2 The Parties’ right to bring this reference

2.1 This matter is referred to an Access Disputes Panel ("the Panel") for determination in accordance with Condition E2.1.5 of the Network Code.
2.2 Silverlink is bringing this dispute before a Panel as it is dissatisfied with the assessment provided by Network Rail under Condition E2.1.3 of an alleged environmental condition at Barking station.  Condition E2.1.5 states that “if an affected Train Operator shall be dissatisfied with Network Rail’s assessment or with any other statement or information provided by Network Rail under Condition E2.1.3, it shall be entitled to refer the matter to the Industry Committee and thereafter to arbitration pursuant to the Access Dispute Resolution Rules.” 

3 Contents of reference
The Parties have together produced this joint reference and it includes:-

(a)  The subject matter of the dispute in Section 4;

(b)  A summary of the issues in dispute in Section 5;

(c) A detailed explanation of the issues in dispute prepared by the claimant with a paragraph by paragraph response from the respondent(s) in Section 6;

(d) Any further issues raised by the respondent in Section 7; 

(e) The decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 8; and

(f) Appendices and other supporting material.

 
4 subject matter of dispute

4.1 This is a dispute regarding the cost of addressing oil and fuel contamination on the track.  The dispute arises over interpretation of the definition of Environmental Condition under Part E of the Network Code.  The parties are unable to agree whether an Environmental Condition under Part E of the Network Code has occurred, and if so, what are the consequences arising from it.

4.2 Notwithstanding the issue of whether an Environmental Condition exists, Silverlink maintains that the oil/fuel is discharged from rolling stock approved for operation on the route and maintains that Network Rail’s infrastructure is designed to cope with low levels of contamination caused by the normal operation of services, and that associated track cleaning is part of infrastructure maintenance which is covered by Silverlink’s track charges.   Network Rail does not consider that this constitutes low levels of contamination and considers that this issue is not included in track charges, for the reasons outlined in Section 6 below.
4.3 A copy of Network Rail’s assessment of the contamination and relevant correspondence are appended to this reference 
5 summary of dispute

5.1 A full chronology is provided at Appendix A and copies of the relevant documents are available in the appendices. The following sets out the key points that are referred to in the chronology.

5.2 On 24 January 2005 Network Rail served a notice on Silverlink in accordance with Network Code Condition E1.5 stating that an Environmental Condition caused by oil contamination of the track bed by Silverlink Class 150 DMUs existed at Barking station Platform 1, as such condition may result in Environmental Damage.  Network Rail stated that in order to remove the Environmental Condition it would have to carry out cleaning of the track bed and would pass on the cost of cleaning and any future remedial measures to Silverlink.
5.3 On 17 February 2005 Network Rail notified Silverlink that it had carried out an assessment of the track bed at Platform 1, Barking station and had concluded that an Environmental Condition existed which may result in Environmental Damage.  The Environmental Condition was contamination caused by oil and/or fuel from Silverlink’s rolling stock.  Network Rail had previously stated that if it was required to carry out cleaning of the track-bed at Barking or at any other location used by Silverlink trains, the cost of cleaning incurred by Network Rail would be passed on to Silverlink.
5.4 On 12 July 2005 Silverlink responded by stating that it did not consider Network Rail’s assessment demonstrated an Environmental Condition.  Silverlink did not believe that the assessment demonstrated an environmental risk existed, no environmental law had been broken and that Network Rail had provided no evidence which demonstrated any risk to health and safety.

5.5 On 1 September 2005 Network Rail provided further explanation as to why it considered that it had demonstrated that an Environmental Condition existed, or in its opinion was likely to give rise to an Environmental Condition.  Network Rail accepted that Silverlink was not deliberately discharging oil onto the track, but noted that an Environmental Condition still existed.  Network Rail noted that it was not necessary to demonstrate that environmental law had been broken for a matter to constitute an Environmental Condition, and highlighted that this situation could result in it “incurring any material liability or being subject to the direction of any Competent Authority” (definition of Environmental Condition).    
5.6 In its response on 15 September 2005 Silverlink disputed that the “stained ballast” had been shown to satisfy the requirement of an Environmental Condition. Silverlink reiterated that there was no evidence of any non-compliance with the Water Resources Act which would involve a Competent Authority. 
5.7 On 24 February 2006 Silverlink and Network Rail met again to discuss the matter and Network Rail advised that it had undertaken sampling of the ballast and shared the results of this with Silverlink in an email of 7 March 2006.  These showed that some samples exceeded the threshold levels agreed between Network Rail and the Environment Agency above which ballast for disposal may be classified as hazardous waste.  However Silverlink continues to dispute that an Environmental Condition had been established as Network Rail had not demonstrated that there was a pathway to groundwater or any other sensitive receptor.  Network Rail maintains that such a risk exists.  Irrespective of this, Network Rail considers that an Environmental Condition exists as it incurs a material liability in disposing of ballast at renewal. Network Rail maintains that it raised the issue of material liability at this meeting, Silverlink disputes that this is the case. 

5.8 Under its track access contract Silverlink has permission to use the track at Barking and to operate Class 150 DMUs.  Silverlink believes that normal operation of any diesel multiple units includes limited discharge of oil.  The parties cannot agree where the cost of any cleaning deemed necessary by Network Rail should lie. Silverlink has operated Class 150s since 1998 and prior to their introduction underwent the Vehicle Change process. The parties agree that this issue has not been raised with Silverlink by Network Rail previously.  Silverlink is able to demonstrate that it maintains its Class 150s to levels which meet or exceed the relevant group standards, and Network Rail has not challenged this.

5.9 Network Rail has estimated that the additional cost of reballasting at Barking due to oil contamination was between £22,000 and £30,000.  Network Rail has since informed Silverlink that it is no longer seeking to reclaim those costs.  However, it is keen to prevent this issue from recurring and has provided an estimate for installing track matting which it would seek to reclaim from Silverlink.  These costs would be around £2,000 for fitment excluding the ongoing maintenance regime, which Network Rail would also seek to recover from Silverlink.  

5.10  The parties cannot agree whether these costs are incorporated within track charges and whose responsibility it is to bear the cost of any increase in disposal costs of waste that may be classified as hazardous, or costs of taking preventative measures on the track. 

6 explanation of each issue in dispute with response

6.1.1 Silverlink maintains that Network Rail has not satisfactorily demonstrated that an Environmental Condition exists at Barking station, and Counsel’s opinion on this matter produced on behalf of Silverlink is included at Appendix L.  Network Rail is of the opinion that the presence of oil may result in it incurring material liability but it has not adequately substantiated that opinion and appears to be attempting to enforce its liability on Silverlink by reference to generic criteria which have no bearing on the actual situation at the site.  

6.1.2
Response to Issue 1 by Network Rail.

Network Rail has included in its assessment (Appendix I) photographic evidence of the effects of oil and fuel contamination on the track at Barking Bay Platform both prior to the reballasting in May 06 and photographs taken on 18 July 06.  Network Rail outlined why this issue constitutes an Environmental Condition in the original assessment provided in February 2005.  To further clarify this, Network Rail considers that oil and fuel on the track constitutes an Environmental Condition as follows:

· “Environmental Condition” is defined in Part E as meaning:

“(a)
any Environmental Damage; or

(b)
any event, circumstance, condition, operation or activity which it is reasonably foreseeable is likely to result in Environmental Damage

which (in either case) in Network Rail’s reasonable opinion could result in Network Rail incurring any material liability or being subject to the Direction of a Competent Authority”.

This definition therefore is fulfilled in two stages.  Firstly, there is a need to show that there is Environmental Damage, or the reasonable foreseeability of it.  Then, secondly, it is a matter as to whether Network Rail forms a reasonable opinion that it could incur material liability or be subject to a direction.

As regards the first point, the oil and fuel contamination pollutes the ballast and thereby causes damage to Network Rail’s property.  In additional to this point, Network Rail also considers that there is a potential for the oil and fuel to cause pollution of nearby ground and surface water.  Network Rail does not agree with Silverlink’s statement in its letter of 15 September that it is necessary to demonstrate that a pathway is present.  It accordingly falls within the definition of Environmental Damage as “damage to persons, living organisms or property (including offence to man’s senses) or any pollution or impairment of the environment resulting from the discharge, emission, escape or migration of any substance energy, noise or vibration” [Italics added for emphasis]

As regards the second point, the relevant part of the definition of Environmental Condition will be fulfilled if the state of affairs “in Network Rail’s reasonable opinion could result in Network Rail incurring any material liability or being subject to the Direction of a Competent Authority”.

The technical report shared with Silverlink (referred to in paragraph 5.6 and provided at Appendix [I]) demonstrates that Network Rail does indeed incur a material liability in relation to this issue.  The technical report showed that the ballast at Barking bay platform reached Hazardous Waste trigger thresholds, meaning that it has to be disposed of in a particular manner.  Instead of being able to sell the ballast on, Network Rail had to pay a cost of approximately £65 per ton to dispose of it via an authorised agent.  Network Rail is no longer seeking to recover the cost of reballasting from Silverlink. Network Rail is keen however to prevent this problem from recurring and has therefore been looking into alternative mechanisms for dealing with this problem going forward, including track matting.  If these steps are not taken, it is reasonably foreseeable that the pollution will build up again on the ballast, again resulting in further material liability being incurred in disposing of the ballast at a subsequent renewal.  In addition, if preventative steps are not taken, the risk to local ground and surface water remains.  Network Rail is seeking to recover the costs of installing and operating track matting from Silverlink.  These costs would not have arisen but for the pollution emanating from Silverlink’s trains.

Network Rail therefore believes that the requirements of the definition of Environmental Condition have been fulfilled in this case.

6.2.1 Silverlink believes that the oil present in the bay platform at Barking will not cause physical injury or impair functionality of the railway and is therefore not material damage

6.2.2 Response to issue 2 by Network Rail

Impairment of functionality is not a requirement under Part E unless it results in Network Rail incurring a material Liability.  Network Rail is not arguing that it’s material liability arises from impairment of function at Barking. Network Rail again notes the points made in paragraph 6.1.2 regarding how this issue constitutes an Environmental Condition and the material impact on Network Rail.  Escape of oil and fuel can result in contamination of ballast, and this has financial consequences for Network Rail, as well as the potential consequences in terms of risk of contamination of water sources.

6.3.1
Silverlink maintains that the rolling stock is approved for operation on the route, that Network Rail should deal with low levels of contamination that arise from normal operation of rolling stock on its infrastructure and as such any associated track cleaning is part of infrastructure maintenance, which is covered by Silverlink’s track charges. 
6.3.2
Response to Issue 3 by Network Rail. 

As a preliminary, Network Rail does not consider it appropriate to refer to this issue as “low levels of contamination”.  Silverlink has conceded that the ballast at Barking was demonstrated to have reached Hazardous Waste trigger thresholds.

To address Silverlink’s first point regarding the use of approved rolling stock, Network Rail agrees that Silverlink has been granted permission to operate Class 150 trains at Barking as reflected in its Track Access Contract and Network Rail Acceptance Board certificate to operate.  Network Rail Vehicle and Route Acceptance processes ensure compliance with safety standards only.  The third party contract in place for leasing and maintaining rolling stock are agreed between the Train Operator and Rolling Stock leasing company.  The Network Code provides the mechanisms by which commercial issues can be addressed in relation to the operation of rolling stock on the network (Part F – Vehicle Change and Part E – Environmental Protection).  Part E is the more appropriate mechanism for addressing this problem.  This is due to the location specific nature of the issue, but also due to the fact that there are a number of steps that a train operator can take to mitigate against this issue which is outside the control of Network Rail.  Part F would not be the appropriate mechanism to deal with this issue as Part F can only be used in relation to issues which are quantifiable at the time of the proposed change (as highlighted by the determination on ADP14). Therefore this leaves Part E as the only appropriate mechanism to recover these additional costs.

To address the second point, Network Rail does not consider that this cost is included in the track charges.  Network Rail considers that (a) it is not funded for it as part of the regulatory settlement of track charges; and (b) Part E contains no qualification that restricts its use in respect of rolling stock that is approved for operation on the network.

Network Rail believes that track charges do not include costs for cleaning the track to address the problem of oil and fuel because the industry is structured to allow such issues to be dealt outside of track charges.  There are two contractual mechanisms available to allow recovery of such costs where they occur at stations and these are set out here in order to fully explain Network Rail’s view.  These are the Independent Station Access Conditions (Condition 81 Q of the Railtrack Independent Station Access Conditions 1996 edition) and Part E of the Network Code.  Network Rail considers that Part E is the appropriate mechanism for recovering such costs rather than the Independent Station Access Conditions.  If Network Rail were to apply the ISAC then the costs must be included in Qualifying Expenditure and recovered from train operators using the station, some of which will not be responsible for causing the problem on the track.  Network Rail does not consider it appropriate to bill our customers for costs that they are not responsible for.  Furthermore, Network Rail believes this does not create the right financial incentives for TOC behaviour to prevent this issue from occurring.

With both such contractual mechanisms available, we consider that in setting access charges, the appropriate assumption by ORR will have been that as an efficient operator, Network Rail would make appropriate use of Part E or the Station Access Conditions for cost recovery purposes.

As regards Part E itself, it provides a remedy where there is an Environmental Condition “as a direct or indirect result of the activities of a Train Operator” (quote taken from E2.1.1).  It does not seek to draw any distinction as to whether that condition arises as a matter of fault, negligence or otherwise; or as to whether it arises from otherwise authorized or unauthorized activities; or the use of rolling stock which has or has not been approved (in the context of being safe to operate or capable of meeting the operating parameters of any particular route).  It is simply a matter of whether such an Environmental Condition has arisen.

While this is what Part E provides, it may also be helpful (although not necessary for interpretation purposes) to consider why what Part E provides is a sensible approach:

· if clean-up were fully funded by track charges, then those train operators whose rolling stock does not cause such an issue on the track would, through their fixed track access charges, be funding treatment of pollution generated by other operators; 
· train operators would be dis-incentivised from taking additional actions to prevent, escape or emission of oil; and

· the contractual structure of the industry should provide appropriate incentives and signals to the industry in the longer term, and there should be no disincentives to producing rolling stock which does not cause this problem.
7.        any further issues 

7.1 
Silverlink has obtained and appended a legal opinion regarding this matter, which it believes supports its position as set out in the claim.  Network Rail does not agree with the position set out in the legal opinion but accepts that the advice confirms Silverlink’s position in respect of the dispute.  Network Rail points to its comments in the joint statement in Section 6 above in respect why it considers an Environmental Condition has occurred and its position in this regard.

7.2
Under paragraph 5.8 the parties note that Silverlink has not been issued with a Part E notice previously.  Network Rail is in the process of ensuring that the provisions of Part E are applied consistently across all Train Operating Companies.  Network Rail recognises that this may not previously have been the case.  Network Rail believes its previous actions were without precedent and should not affect its ability to claim. 

7.3  
Also Network Rail is not challenging the veracity of Silverlink’s statement under paragraph 5.8 that it can demonstrate that it maintains its rolling stock to levels which meet or exceed the relevant group standards.   Network Rail contends that oil and fuel was present on the track at Barking Bay Platform and as such an Environmental Condition was caused. This condition now recurring (see photographs provided at Appendix K) and Network Rail wishes to recover the costs from Silverlink of taking steps to prevent further contamination of the ballast. Network Rail is seeking to recover what it considers to be a fair proportion of reasonable costs incurred in mitigating against the Environmental Condition and these are the avoidable costs associated with this activity.

7.4
Network Rail confirmed that contrary to its original position it is no longer seeking to recover costs incurred in the reballasting; it is only seeking to recover the total avoidable cost incurred in mitigating against the Environmental Condition.

7.5
Silverlink notes that in its response to Issue 3, Network Rail has introduced arguments relating to Part F of the Network Code, and the Station Access Conditions, which Silverlink believes are outside the area of dispute. Silverlink also contends that Part E addresses environmental issues and is not a mechanism by which commercial issues can be addressed. 

 8.    Decision sought from the PANEL
8.1 
The parties ask the Panel to determine:
8.1.1 
whether the existence of “stained” ballast on the track bed at Barking station due to normal operation of Class 150 diesel multiple units constitutes an Environmental Condition as defined in Part E of the Network Code; and

8.1.2
if so, and Network Rail is required to take steps to mitigate this problem, how this cost should be apportioned – either;
a) as Silverlink believes these costs are part of Network Rail’s infrastructure maintenance obligation and therefore covered by Silverlink’s track charges; or
b) as Network Rail believes, that it should be reimbursed a fair proportion of reasonable costs which it considers would be the total avoidable incurred by Network Rail in taking steps to address the problem of track effluent; or

c) some other apportionment of costs.
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Appendix L
-
Legal Advice received by Silverlink
Appendix M
-
Silverlink’s Environmental Protection Policy as requested by Chris Blackman

Appendix N
-
Network Rail’s Environmental Protection Policy as requested by Chris Blackman
