1 1                    details of parties

1.1 1.1               The names and addresses of the parties to the reference are as follows:-
(a) First ScotRail Limited whose Registered Office is at 395 King Street, Aberdeen AB24 5RP ("[FSR]") ("the Claimant"); and

(b) Network Rail Infrastructure Limited whose Registered Office is at 40 Melton Street London NW1 2EE ("[NR]" ("the Respondent")).

(c) Contact Details 

FSR

Bil McGregor,

First ScotRail,

Atrium Court 

50 Waterloo Place 

Glasgow G2 6HQ,

Tel 0141 335 4217

Fax 0141 335 4206

NR

Joanna Noble

Network Rail

Buchanan House

58, Port Dundas Road

Glasgow G4 OLQ

Tel. 0141 555 4133
Fax. 0141 555 4931
 
2 The Parties’ right to bring this reference

2.1 This matter is referred to an Access Disputes Panel] ("the Panel") for determination in accordance with Condition B2.4.4 of the Network Code.
3 3                    Contents of reference
The Parties have together produced this joint reference and it includes:-

(a) The subject matter of the dispute in Section 4;

(b) A summary of the issues in dispute in Section 5;

(c) A detailed explanation of the issues in dispute prepared by the claimant with a paragraph by paragraph response from the respondent(s) in Section 6;

(d) Any further issues raised by the respondent in Section 7; 

(e) The decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 8;   and

(f) Appendices and other supporting material.

 
4 4                    subject matter of dispute

4.1 The dispute arises because  FSR believes that the delays in dispute should not be apportioned in accordance with DAG 4.3.8 – 3 (c) as the parties had previously entered into separate agreed procedures for dealing with such delays, in line with ADRC Determination 11. The parties have sought guidance from the Delay Attribution Board, but following such guidance the parties are still unable to agree on the attribution.
4.2  Details of the Part or Condition that the dispute relates to or is associated with.  

This dispute arises over the interpretation of the contractual validity of agreements reached in accordance with ADRC Determination 11, and whether 

i) The agreements remain valid on Change of Track Access Agreement.

ii) The agreements remain valid on change of Franchise 
4.3 Appendix C:    ADRC Determination 11

Appendix D:    Supplemental Agreement 59 to Track Access Agreement
Appendix E    Adhesion Attribution letter of Agreement 17 June 1997

4.4 4.4               Details of any other documents that are relevant to the dispute.
 Appendix A:
Network Rail Control Log

Appendix B:    First ScotRail Control Log 

Appendic F    Submission to DAB

Appendix G    Delay Attribution Board Guidance No. DAB-13
 
5 5                    summary of dispute

5.1 First ScotRail Limited and Network Rail, asked the Delay Attribution board to rule on correct attribution for delay attribution and Schedule 8 purposes, of an incident The specific incident referred to in that submission was by way of a test case, and there are a large number of other disputes of the same nature currently totalling in excess of ten thousand delay minutes.
The parties had previously carried out the process as detailed in Part B of the Network Code extending the time scale at Part B 2.4.3 by mutual consent in the hope of reaching a resolution. 
6 6                    explanation of each issue in dispute with response

First ScotRail’s Position

First ScotRail believes that the delays should be not apportioned in accordance with DAG 4.3.8 – 3 (c) as the parties had previously entered into separate agreed procedures for dealing with such delays, in line with ADRC Determination 11

Following on from ADRC Determination 11 ScotRail Railways Ltd and Railtrack entered into an Agreement on delay allocation regarding Adhesion.(Appendix E)
In August 2000 ScotRail Railways Limited and Railtrack PLC entered ino a Supplemental Agreement to Schedule 5 of the Track Access Agreement relating to the fitment of sanding equipment. (Appendix D) Whilst this supplemental primarily detailed the split of costs associated with the leasing of the equipment to reflect the shared performance benefit, it also set out a percentage allocation for delays caused by adhesion problems. When the Track Access Agreement was renewed in December 2004 these various conditions were dropped from the agreement. Whilst there appears to be no direct recollection as to why this was dropped, it would seem logical that this was done as The Supplemental Agreement came into force as a commercial agreement to reflect the mutual benefit to the parties at the time of funding the fitment of sanders. The fitment meant that both parties would benefit and continue to benefit from reduced adhesion delays, and as such Railtrack partially funded the sanders and ScotRail agreed to a relaxation of the previous adhesion agreement. However by the time the new Track Access Agreement had been signed, the 50/50 split outwith Autumn had been taken into consideration in the ORR review of benchmarks, and the new Franchise, and consequent new vehicle leases had removed the necessity for the Network Rail contribution to the sander charge. The benchmarks based on the relevant regulatory review incorporating the 50/50 split carried forward into the new Track Access Agreement. Consequently there would be no need to restate a delay allocation which had become enshrined in custom and practice, and which was an integral component of the benchmarks. Neither party stated any intention to revise this, nor to seek any benchmark change to support any such revision.  
The new Track Access contract was negotiated by and submitted to ORR for approval by ScotRail Railways Limited, on behalf of SRA, SPT and Scottish Executive, and entered into by First ScotRail Limited after the Franchise change. First ScotRail has no reason to dispute the dropping of the supplemental conditions for the reasons detailed above and the incoming franchisee is entitled to expect delay attribution to continue on the same basis as previously, particularly as such allocation had been applied during the period used to arrive at the current benchmark as determined by the Office of Rail Regulation.

It should also be noted that the purpose of the August 2000 supplemental agreement for delay allocation was to document a concession  to Network Rail against the previously signed side agreement between ScotRail and Railtrack made in 1997. This agreement also gave a 50/50 split outwith the leaf fall season, but was more punitive of Railtrack in certain known areas of problem leaf fall.
 First ScotRail are not content with the DAB guidance that the fact that agreements reached by ScotRail Railways Limited and Railtrack, are voided because the parties are not currently signatories to these agreements. The nature of the Franchising process being that such agreements are normally novated on change of franchise, and the transfer from Railtrack to Network Rail is irrelevant.
First ScotRail consider that the relevant part of the 59th Supplemental Agreement to the previous Track Access Agreement was no longer necessary, but that as the performance benefits carried forward the benchmarks and allocations derived from these performance benefits should also carry forward.

Whilst we accept that the Delay Attribution Guide is a document of reference, referred to in clause B2.2 (e) of the Network Code, and a document for provision of information and guidance, First ScotRail would contest that this makes it a contractual document necessitating First ScotRail’s acceptance that paragraph 4.8.3 item c of the guide should apply.  
Network Rail’s position 

Network Rail believes that the delays associated with adhesion outside the Autumn period should be apportioned in accordance with the DAG 4.3.8 – 3 (c ) ie: where water or ice is found upon the running railhead outside Autumn period, it should be attributed to the operator.  

The Network Code requires the parties to follow the guidelines within the DAG, and, further in this case, where no relevant commercial agreement exists.  The Delay Attribution Guide is now a contractual document as part of the Network Code and therefore paragraph 4.8.3 item c of the Delay Attribution Guide should apply.  Furthermore all operators were consulted on changes to the DAG and as a result, the content of the DAG should be upheld.  The DAG is created to attribute responsibility for delay with the party most able to mitigate. Network Rail believes delays out with Autumn due to water or ice are the responsibility of the train operator, as they are in the best position to mitigate against the risk of performance delays, through improved driving techniques or rolling stock modifications or changes.  

No commercial agreement exists in the Track Access Contract between the current franchisee, First ScotRail and Network Rail to override the DAG.   Network Rail’s stance is that a commercial agreement with a previous franchisee cannot be assumed to transfer to a new franchise without agreement by Network Rail.  

Network Rail does not support a change in the benchmarks due to the introduction of DAG 4.3.8 3 (c ) on 12 December 2004.  This change was part of a series of changes in the DAG which were fully consulted with industry stakeholders over a period of years.  During the refranchising process, NEG and First Group would have been aware of these changes.  

It is not standard industry practice to change the benchmarks every time there is a change to the Delay Attribution Guide or every time ADRC rules against an individual party.  
7 7                    any further issues raised 
7.1 N/A.

 
8 8                    decision sought from the PANEL

8.1 8.1               The Panel is asked to determine:

(a) First ScotRail wish the panel to determine that the precedents set by previous adherence to agreement(s) reached following ADRC Determination 11 and applicable during the benchmarking period which ORR used to determine the current benchmark applicable in Schedule 8 should continue to be the basis for allocating adhesion delays, and that such precedents, based on these agreements should apply and not the DAG guidance contained at DAG 4.3.8 – 3 (c)
or

(b)
That agreements reached by ScotRail Railways Limited and Railtrack are voided  because the parties are not currently signatories to these agreements and therefore DAG 4.3.8 – 3 (c) applies. 

8.2  (a)
If the panel accepts First ScotRail’s contention at a) above then the remedy sought by First ScotRail would be that the disputed minutes be split between the Parties on the 50/50 basis which had been applied prior to 2005.
or

 (b)
If the panel accepts Network Rail’s contention at b) above then the remedy sought by Network Rail would be that the disputed minutes attributed are attributed in accordance with DAG 4.38 – 3 (c).
9 9                    signatures
 
For and on behalf of  First ScotRail Limited
For and on behalf of Network Rail 
Signed
Signed

Print name           Bil McGregor
Print name        Joanna Noble
Position:
     Contracts Manager

Position:
Commercial Manager

 

Date:


Date:



 

 

10 10                 Appendices and Annexes
10.1 Appendix A:
Network Rail Control Log  
Appendix B:    First ScotRail Control Log  
Appendix C:    ADRC Determination 11 
Appendix D:    Supplemental Agreement 59 to Track Access Agreement 
Appendix E    Adhesion Attribution letter of Agreement 17 June 1997

Appendix F    Submission to DAB

Appendix G    Delay Attribution Board Guidance No. DAB-13

 

11 11                 Supplementary Information
N/A

8

