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1 DETAILS OF PARTIES

1.1 The names and addresses of the parties to the reference are as follows:
1.1.1 First Capital Connect Limited, whose registered office is at 50 Eastbourne Terrace, London W2 6LX (“FCC”) (“the Claimant”)

and
1.1.2 Network Rail Infrastructure Limited, whose registered office is at 40 Melton Street, London NW1 2EE (“NR”)(“the Respondent”)

1.1.3 All correspondence should be sent to the following key contacts in this matter. 
FCC:
Lee Robinson
Nigel Holness
Performance Services Manager
Operations & Safety Director
First Capital Connect Ltd
First Capital Connect Ltd
2nd Floor Hertford House
2nd Floor Hertford House
1 Cranwood Street
1 Cranwood Street
London EC1V 9QS
London EC1V 9QS

Tel:      020 7427 2241 (00-42241)
020 7427 2080 (00-42080)
Email:  lee.robinson@firstgroup.com
Nigel.holness@firstgroup.com
Network Rail:
Alan Woods
Susie Homan
Senior Delay Resolution Coordinator
Customer Relationship Executive
Network Rail Infrastructure Ltd
Network Rail Infrastructure Ltd
Floor 4 George Stephenson House
3rd Floor
Toft Green 
King’s Cross West Side Office
York YO1 6JT 
King’s Cross Station
Euston Road
London N1 9AP
Tel:       01904 383 178 (085-33178)
020 7904 4660 (00-54660)
E-mail:  alan.woods2@networkrail.co.uk
susie.homan@networkrail.co.uk
2 THE PARTIES’ RIGHT TO BRING THIS REFERENCE

2.1 FCC View
The matter is referred to an Access Disputes Panel (“the Panel”) for determination in accordance with Schedule 8 paragraph 16 and Condition B2.4.4 of the Network Code.  FCC notified the disputed minutes the subject of this reference in accordance with the requirements of Schedule 8, including by notifying Network Rail in accordance with paragraph 11.2 that Network Rail's statement of the performance sums payable for the relevant period was disputed because of the outstanding disputed minutes.  The dispute notified under paragraph 11.2 has then fallen to be resolved in accordance with paragraph 16.  The parties have sought to resolve the issue via a reference to the Delay Attribution Board, but given the failure of that reference to resolve the matter, the dispute is now referred onto the Panel in accordance with paragraph 16.1(d) of Schedule 8.

Network Rail View

NR does not believe that FCC has the right to bring this reference under Schedule 8 paragraph 16.  

Network Rail contends that Schedule 8 Paragraph 16 relates to disputes relevant to the Notification of Performance Sums statement which includes, as part of that statement, “any matter ….which the Train Operator has disputed in accordance with paragraph 6.4(a) and which is still in dispute.”  

Network Rail maintains therefore that the purpose of Schedule Paragraph 16 is to permit a dispute relating to the “Performance sums for which Network Rail or the Train Operator is liable…” and not intended to relate to Minutes Delay allocation dispute.” 

Network Rail therefore contends that it is incorrect to refer to Schedule 8 Paragraph 16 because (1) Schedule 8 Paragraph 16 is not intended to deal with the attribution of Minutes Delay – it is intended to resolve issues relating to the Performance Sums statement; (2) in any event FCC is not able to refer this incident in accordance with Schedule 8 Paragraph 16 as FCC has not followed the correct procedure in Paragraph 16 of Schedule 8; and (3) FCC has at no point prior to Friday 18 January 2008 claimed that it is entitled to refer this incident pursuant to Paragraph 16 of Schedule 8 including when reference was made to the Delay Attribution Board.
2.2 The dispute having arisen under Schedule 8 of the Track Access Contract between them, FCC and NR, have sought to resolve this dispute through the industry processes detailed in the Network Code, Clause B2.4. Representatives met at Level 3 on 11th May 2007 as detailed in B2.4.1 and the Senior Managers met on 8th June as per B2.4.2.  As it was still not possible to agree the correct allocation of the Delay minutes, the dispute was referred to the Delay Attribution Board on 2nd October 2007 for expert guidance as provided by clause B2.4.3.  The Delay Attribution Board issued its guidance to FCC and NR on 1 November 2007(DAB-14).
2.3 The parties having received the guidance from the Board, have still been unable to “agree on the attribution”.
2.4 Track Access Condition B 2.4.4, therefore, states “If, within 14 days of guidance being received from the [Delay Attribution] Board….Network Rail and the Train Operator, are unable to agree on the attribution they shall refer the matter to the relevant ADRR Panel….”.   In parallel paragraph 16.1(d) of Schedule 8 permits either party to refer unresolved disputes to the Industry Committee.
2.5 As stated above, NR does not believe FCC has a right to bring this reference under Schedule 8 paragraph 16
3 CONTENTS OF REFERENCE

3.1 The parties have together produced this joint reference and it includes:-
3.1.1 the subject matter of the dispute in Section 4;
3.1.2 a summary of the issues in dispute in Section 5;
3.1.3 a detailed explanation of the issues in dispute prepared by FCC with a paragraph by paragraph response by NR in Section 6;
3.1.4 any further issues raised by NR in Section 7;
3.1.5 the decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 8;
3.1.6 Appendices and other supporting material.
4 SUBJECT MATTER OF DISPUTE

4.1 FCC’s View
4.1.1  This dispute arises over the application of paragraph 5 of Schedule 8 to the Track Access Contract regarding the allocation of responsibility for delays.  The dispute involves a train which came to a stop on the network.  FCC maintains the evidence shows it had struck a lineside obstruction which damaged the train, causing it to stop.  Network Rail should therefore be attributed responsibility in accordance with paragraph 5.2 (c) of Schedule 8 to the Track Access Contract: "(whether or not Network Rail is at fault) by any act, omission or circumstance originating from or affecting the Network (including its operation), including, subject to paragraph 5.3(b)(i), any incident in connection with rolling stock on the Network for which any train operator other than the Train Operator would be allocated responsibility if it were the Train Operator under this contract)."
4.1.2 The tests for attribution in paragraph 5.2 (in respect of Network Rail) and paragraph 5.3 (in respect of FCC) both require identification of what "wholly or mainly" caused the relevant incident.  If the train came to a stop because of damage caused by striking lineside debris then that will be the relevant cause, rather than the consequence of lost air pressure leading to the train stopping.
4.1.3 The reasons for First Capital Connect’s position include:
4.1.3.1 No unit problems prior to Elstree Tunnel.

4.1.3.2 The time the A Examination was completed (0125 hrs 26/04/07) at Cauldwell depot can be found in the attachment (on CD) 10.1.1.  This evidence shows 319007 was examined with no faults just 5 hours and 20 minutes prior to having a complete and sudden loss of air pressure. The first working of unit 319007 was at 0504 hrs from Cauldwell depot to Bedford.  It then went into passenger service departing Bedford at 0556 arriving into Moorgate 2 minutes early.  If this unit had air pressure problems it would have been delayed arriving at destination.  

4.1.3.3 Network Rail did not examine the line in order to try and find the object regardless of time lapse.  They have stated “as other trains had passed the area without mishap it is not common for a MOM to be deployed to the location”.  If this is the case, FCC believes Network Rail are not willing to investigate this type of incident for commercial purposes as well as operational, and Train Operating Companies will be liable for this type of incident as Network Rail do not deem it necessary to investigate unless they are advised immediately by staff who are not able to see the full extent of damage and without technical knowledge.

4.1.3.4 Although AD29 is a similar incident, the amount of evidence submitted by FCC is very different.  FCC believes FGE provided no photographic evidence; there was neither the depth of information regarding the last fleet examination and the timetabling of that train since its last exam.  Finally, the most important difference is there were no Network Rail possessions prior to the AD29 incident. 

4.1.3.5 FCC believe the driver was categorically unable to claim he had struck an object because the damage was behind his cab thus rendering unable to hear any impact, and the impact occurred in a tunnel thus rendering him unable to see any obstruction.

4.2 NRs Position 
4.2.1  NR’s view is that the incident should be interpreted as falling under  Schedule 8 paragraph 5.3(a)(iii) of the Track Access Contract, which states that a Train Operator incident is one which : (a) is caused wholly or mainly (iii) (whether or not the Train Operator is at fault) by any act, omission or circumstance originating from or affecting (emphasis added) rolling stock operated by or on behalf of the Train Operator (including its operation), including any such act, omission or circumstance originating in connection with or at any station (other than in connection with signalling under the control of Network Rail at that station or physical works undertaken by Network Rail at that station), any light maintenance depot or any network other than the Network”.

4.2.2 The reasons for NR’s position include:
4.2.2.1 No reported incidents prior to the unit failing;

4.2.2.2 The driver confirmed at the time of the incident that he had not hit any obstruction and that the air cock had “fallen off”; 

4.2.2.3 No object was sighted or found after the incident; 

4.2.2.4 The evidence submitted by FCC is insufficient to establish the train hit an object at the time and location alleged. The evidence produced by FCC only suggests that somewhere on the route and at some time the train may have struck an object; and

4.2.2.5 No incidents were subsequently reported.

4.2.2.6 NR refutes absolutely the allegation contained in paragraph 4.1.3.3 that a potential safety of the line incident would be compromised by commercial considerations. The only reason a MOM was not deployed was that FCC’s driver’s categorical statement that he did not strike anything. There is no evidence to suggest that FCC requested the line to be examined at the time of the incident.


Furthermore NR’s stance is that the precedence set by the previous ADRC 

rulings (AD29 and AD39) should apply in this case which will be an aid to 


consistency across the network.

4.3 Other documentation supporting this dispute are:
4.3.1 Photographic evidence of damage sustained by the unit.

4.3.2 Report of last unit exam, and what tools were used when exam was carried out.
4.3.3 Voice tapes of conversations between driver, signaller and fleet depot.
4.3.4 Report demonstrating differences between Midland Mainline and First Capital Connect fleet.
4.3.5 An incident dating back to March 2003, which is believed to be similar circumstance, demonstrating that a driver is not always aware he has struck an object.
4.3.6 Incidents of a similar nature and how they are resolved by other Train Operating companies.
4.3.7 Copy of this incident (949912) in respect of which ADP is asked to make a determination.
4.3.8 319 Vehicle Maintenance Instruction – Job number 601.
4.3.9 Copy of AD 29 determination.
4.3.10 Copy of AD 39 determination.
4.3.11 Extract from DAB 14 guidance.
4.3.12 Extracts from Schedule 8 paragraph 5 to the Track Access Contract.
5 SUMMARY OF DISPUTE

5.1 This dispute arises over the interpretation of Schedule 8 paragraphs 5.2 and 5.3 of the Track Access Contract:  “Allocation for Responsibility for Minutes Delay and Cancelled Stops” and whether paragraph 5.3 was correctly applied in the allocation of the Minutes Delay in relation to the incident on 26th April 2007.
On 26th April 2007, 3K21 the 0705 empty coaching stock train travelling from Moorgate to Bedford  incurred a 14 minute delay with a result of 136 minutes reactionary delay, due to a failure of the unit as a result of air escaping whilst exiting Elstree Tunnel (TRUST Reference 949912).  The drivers report (annex 10.1.1) states due to a “massive air loss” he contacted the signaller.   After further conversation with the signaller and the Fleet Manager regarding the best restorative action, the driver isolated the doors and continued to St Albans.  The unit was taken out of service and continued to Bedford Cauldwell Depot for examination.

5.2 FCC believes that the delay minutes associated with this incident should have been allocated to NR in accordance with Schedule 8 paragraph 5.2, “NR responsibility incidents”.
5.3 NR maintains that the Delay Minutes were allocated correctly in accordance with Schedule 8 paragraph 5.3 as the position adopted by FCC relates to their belief that the incident was caused by something “originating from… the Network”. There was no delay prior to the failure of the FCC unit and no delay after the unit moved away, it was the failure of the FCC unit, therefore, which caused the delay and as a consequence this incident has been attributed correctly. Further, this attribution is consistent with the expert guidance received from the Delay Attribution Board (Guidance No: DAB–14) on 1st November and is also consistent with previous determinations of the Access Disputes Resolution Committee  AD 29(2003) and AD39 (2004) (see 6.2 below).

6 EXPLANATION OF EACH ISSUE IN DISPUTE WITH RESPONSE

6.1 ISSUE 1 BY CLAIMANT
6.1.1 FCC believes that the root cause of the incident is not the failure of the FCC unit, but rather the presence of an obstruction near the running rail, which damaged the FCC unit, causing it to fail.  The FCC unit only failed because it struck an object which had been left near the running rail, which was deflected up by the DC collector shoe striking and damaging the norgren filter valve on the first carriage, and further damaging the second coach of the FCC unit, which caused a sudden loss of air, resulting in the FCC unit coming to an abrupt halt.  319007 would not have been able to operate had this damage been caused at a location prior to Elstree tunnel.  FCC has evidence to support this position, including photographic evidence of impacts to structures underneath the relevant carriages, recordings of conversations between the driver of the unit, the signaller and the depot and details of the last examination carried out on the train hours before the incident took place.  Although Midland Mainline services had passed the location of the obstruction without incident, since the possession by NR, the rolling stock used by Midland Mainline is very different to the stock used by FCC and therefore does not have any protrusions similar to the DC Collector, which the evidence supplied by FCC indicates to be the initial point of impact.  

6.1.2 The factual evidence which FCC has gathered in order to support its position is:

6.1.2.1 Photographic evidence of the damage to the unit, showing impact marks at two locations, and that the bracket which holds the norgren filter valve has been deflected from its original, vertical position. (Annex 10.1.1

6.1.2.2 A report of the last A exam carried out on the unit, and completed at 0125 hours 26/04/07 prior to the incident, showing that there was no damage to the train at the time of the examination, and no tools were used which could have been left under the train to cause the damage by a means not in the control of NR. (Annex 10.1.1)

6.1.2.3 The examination completed after the incident was able to show that there was no damage or parts missing in front of the Norgren filter valve.  Therefore, we can be sure that the damage to the Norgren filter did not emanate from the train. (Annex 10.1.1)

6.1.2.4 NR had carried out a possession in the Elstree Tunnel the previous night.

6.1.2.5 If the norgren valve had been absent at the start of the service, the service would not have been able to move, and therefore would not have commenced.

6.1.2.6 Recordings of conversations between the driver, signaller and depot, which clearly show that service 3K21 suffered a sudden loss of air pressure, which shows that the fault could not have been present before the train passed through the Elstree Tunnel. (Annex 10.1.2. (a) (b))

The facts set out in this paragraph 6.1.2 demonstrate to the relevant standard, being on the balance of probabilities, that an impact with an object within the swept envelope was responsible for the damage to the FCC unit and therefore the root cause of the incident was not unit failure by itself but the presence of an item within the swept envelope which was struck by the unit and caused the relevant damage.
6.1.3 Paragraph 5 of Schedule 8 of the Track Access Agreement sets out the rules for the allocation of responsibility for delay minutes caused on the network.  Paragraph 5.2 provides that:

"… Unless and to the extent otherwise agreed, Network Rail shall be allocated responsibility for an incident other than a planned incident (as defined in paragraph 5.7), if that incident is caused wholly or mainly:

(a)
breach by Network Rail of any of its obligations under this contract; or

(b
(whether or not Network Rail is at fault) by circumstances within the control of Network Rail in its capacity as operator of the Network; or

(c)
(whether or not Network Rail is at fault) by any act, omission or circumstance originating from or affecting the Network (including its operation), including, subject to paragraph 5.3(b)(i), any incident in connection with rolling stock on the Network for which any train operator other than the Train Operator would be allocated responsibility if it were the Train Operator under this contract."


Paragraph 5.3 provides that:

"… Unless and to the extent otherwise agreed, the Train Operator shall be allocated responsibility for an incident other than a planned incident (as defined in paragraph 5.7) if that incident:

(a)
is caused wholly or mainly:

(i)

by breach by the Train Operator of any of its obligations under this contract; 
or

(ii)

(whether or not the Train Operator is at fault) by circumstances within the 
control of the Train Operator in its capacity as an operator of trains; or

(iii) (whether or not the Train Operator is at fault) by any act, omission or circumstance originating from or affecting rolling stock operated by or on behalf of the Train Operator (including its operation), including any such act, omission or circumstance originating in connection with or at any station (other than in connection with signalling under the control of Network Rail at that station or physical works undertaken by Network Rail at that station), any light maintenance depot or any network other than the Network; or…"
6.1.4 It is FCC’s belief that Network Rail contends that paragraph 5.3 (a)(iii) is the correct paragraph to apply to this situation, while FCC contends that the relevant paragraph is paragraph 5.2(c).  To determine which of these paragraphs should apply, it is necessary to identify the root cause of the incident.  FCC has provided sufficient evidence that, on the balance of probabilities, the train forming service 3K21 was damaged by hitting an object near the running rail, and the root cause of the incident is therefore the presence of that object, being an "act, omission or circumstance originating from or affecting the network" for which Network Rail should be allocated responsibility.  The train coming to a stand is merely a consequence of the presence of the object, and not the root cause of the incident.  Where Minutes Delay are caused by a train coming to a stand, the cause of the train coming to a stand must be the root cause of that delay.  The test should be to determine whether the cause of the train coming to a stand is as a result of the rolling stock being faulty, or as a result of the rolling stock being damaged as a result of "any act, omission or circumstance originating from or affecting the Network (including its operation)".
6.1.5 The Delay Attribution Guide ("DAG") includes specific attributions for examples of incidents where trains strike objects on the infrastructure, including examples given in paragraphs 4.3.8(b) (trains striking overhead branches or vegetation), 4.16.2(n) (Staff error, including objects left foul of line), 4.24(g-i) which refer to delays where there are reports of an obstruction on the line, and 4.36.1(b) relating to vandalism and trespassers leaving objects on the line.  Delays for each of these scenarios are, in accordance with the DAG, to be attributed to NR.  These examples support FCC's argument that it is correct to look to the underlying cause of the incident of the train coming to a stop.  The obstruction should have been identified and allocated to NR.  It would seem to be perverse for an incident involving a train striking an object on the line, which would normally be allocated to NR in accordance with the DAB to be reallocated to the TOC in circumstances where a train had struck an object in a situation where there was no prospect of the train driver being able to identify the object in order to allow him to take action to instigate the effects of the object being on the line.

6.1.6 In the decision in AD29, the Access Dispute Resolution Committee stated, at paragraph 5, that the train could have been disabled as a result of hitting an obstruction, and that the presence of the obstruction might be construed as a "Circumstance originating from or affecting the network (including its operation)" and that it could be appropriate for the Minutes Delay to be allocated to NR.  This position was rejected purely on the facts of AD29, as First Great Eastern was unable to provide any evidence that the train had hit an obstruction.  It was also suggested and could not be discounted that the FGE train had not ensured the air cock was in the correct and secure position prior to the train going into service.  There was no other damage to that train to suggest it had struck and obstruction. In this case, FCC has provided significant evidence of the train having hit an obstruction whilst on the Network in Elstree Tunnel.

6.1.6.1 The maximum speed within the Fleet Depot is 5 mph.  The damage caused to 319007 was the length of coach 1 & 2.  Therefore, the train had to be travelling at speed.  If the impact was caused at low speed the damage would not be along two coach lengths.  

6.1.6.2 The loss of air leading to the train coming to a stop was sudden and caused by the loss of the norgren filter valve.  The train had undergone an A Examination hours prior, and no evidence of damage was found during that examination.  The train could not have entered service without the air valve being intact.  The part must therefore have become detached from the train while it was in service.  The most likely method for this to have occurred is through it being hit by an obstruction while travelling through Elstree Tunnel.

6.1.6.3 There are photographs of the train, which show evidence of an object hitting the DC collector shoe, the norgren valve and the heater case under the first carriage of the train.  The FCC unit was the first train with DC collector shoes to travel on the route following the overnight possession.

6.1.6.4 Although the driver was not aware of hitting an object, this is not surprising given that the impact to the body of the train must have occurred in the Elstree Tunnel, and cab wind noise would be at an optimum level at this point.  It has been known for collector shoes to be sheared off without driver knowledge due to the amount of wind noise inside the cab.  The wind noise would have been heightened due to being inside a tunnel.  This fact can be substantiated by looking at 10.1.4 attachment of an incident which occurred in March 2003 whereby both collector shoes were sheared off without driver knowledge.

6.1.6.5 NR appear to be inferring that despite evidence produced, if Train Operating Companies are unable to give the exact location of damage, even though there is clear evidence of damage caused on NR Infrastructure regardless of location, as in this case, then NR do not have to take responsibility for it.

This case may be distinguished from AD29.  The available evidence means the cause of the damage to the unit is not a matter of speculation.  The DAG provides cause events relevant to the circumstances identified by the evidence.
6.1.7 It is the responsibility of Network Rail to ensure “the swept envelope” is free from debris, ensuring of a clear path for the scheduled and agreed plan to be able to work effectively and without consequence. Tools were used for the work to be carried out during the possession and it its possible that these tools could have been misplaced due to the very small amount of light in this location.  It is not a common occurrence but it is known that there have been several occasions where tools or discarded pieces of infrastructure have been left so close to the running rails that they have caused damage to the fleet.  

6.1.8 FCC believes that in order to rebut this evidence NR should provide evidence to support its contention that the delay was caused solely by a train failure.  Network Rail should at least provide an explanation which resolves how the train could have operated from Moorgate to the Elstree tunnel without the norgren filter, given the extent of the air loss this caused, and which explains the damage to the unit evidenced by the photographs as not being relevant to the failure.

6.1.9 First Capital Connect does not believe this incident is in any way similar to AD39 cited by NR.  AD39 was an issue regarding where the problem originated.  Although the fire was caused by trespassers, no delay was incurred up until the fire was started, and was correctly coded as a fire on a train, for which there is a specific code the DAG of 4.11.1(l).  Therefore, AD39 does not bear any similarity to the issue we bring before you.  In the case of 3K21, damage was caused to the unit in the middle of its journey, which has been substantiated by photographs, fleet reports, unit history, last examination of unit and tools which were required to carry out this examination.  An NR track possession had taken place in the early hours of the incident date, but NR did not have the line examined when they were made aware of the problems.  Elstree Tunnel is approximately three quarters of a mile long, and it would have been very difficult for the driver to see anything that may have been disturbed or misplaced near the lineside.  

6.1.10 FCC do not have access to the voice tapes at West Hampstead, the conversation between FCC control and Network Rail control could only be provided by Network Rail.  Therefore, FCC are unable to provide the evidence of the conversation which took place between FCC and NR control advising of the unit striking an object.  We are totally reliant upon NR for this.

6.1.11 FCC would like to draw attention to attachment 10.1.5, which displays the very different approach and decisions taken by different NR region.  It is very clear each region has a different interpretation for this type of incident.  We need a clear understanding of how this type of incident should be attributed.  If a driver reports that he believes he has struck an object this will be coded to Network Rail external as it has been reported in good faith, regardless of whether an object is found.  FCC are unable to see how this incident differs as there is clear evidence 319007 left the Depot without damage at 0504, but just two and a half hours later damage was apparent.  This train was on NR infrastructure when the incident occurred.
6.1.12 In summary, there is ample evidence that, on the balance of probabilities, the incident was wholly and mainly caused by the presence of an obstruction on the Network which was struck by the unit; that is a circumstance originating from or affecting the Network, and therefore the Minutes Delay from this incident should be allocated to Network Rail, in accordance with paragraph 5.2(c) of Schedule 8 of the Track Access Agreement.

6.2 RESPONSE TO ISSUE 1 BY RESPONDENT
6.2.1 NR does not believe that the documentation provided by FCC is sufficient to support FCC’s “belief” that this particular train on this particularly journey struck an object “left on or near the running rail”.  The reasons for NR’s belief include:
6.2.1.1 The evidence provided by FCC suggests that there was damage to the unit at some point – not that the damage was caused by the unit striking an object at the time and location of this incident. NR would also comment that it does not believe it is appropriate or correct for FCC to state at paragraph 6.1.8 above what evidence FCC believes NR should provide.  As the Respondent, NR believes that it has responded in a manner which is sufficient to support it’s contention that the Minutes Delay have been correctly attributed.

6.2.1.2 There was no evidence of any request from FCC to examine the line. and it is not common practice to send a MOM to inspect a site when no object or obstruction is reported. NR does not understand the relevance, relating to this dispute, of paragraph 6.1.10 above; FCC had not previously requested NR to provide details of the conversations between the respective Control offices

6.2.1.3 There was no track maintenance nor any engineering work booked to be undertaken that evening in the area of Elstree Tunnel. The possession referred to by FCC was to undertake survey work and ultrasonic testing of the track only. In neither case would it have been expected that the nature of this work would involve the use of heavy tools which could result in potential obstructions of the line. 

6.2.1.4 There are too many “unknowns” to substantiate FCC’s claims. As FCC state, the driver did not hear anything, any damage could have occurred on any line at any time anywhere without the driver being aware of this. Paragraph 6.1.7 in particular contains pure conjecture, with no evidence whatsoever submitted by FCC in support of these claims.  This together with the other reasons stated by NR in this submission results in FCC’s contention amounting to speculation.

6.2.1.5 No other train passing through the tunnel prior to the incident or subsequently reported any obstruction. 
6.2.2 NR notes the examples at paragraph 6.1.5 but do not see the relevance of these as FCC has failed to provide sufficient evidence that any damage caused was as a result of the train striking an object at the time and location in question. Further, N R believes its position is consistent with AD29 because of the following similarities:

6.2.2.1 In AD29 First Great Eastern was unable to provide any evidence that the train had hit an obstruction – in this case the evidence provided by FCC has failed to demonstrate that 3K21 hit an obstruction at the time and location in question even though the damage occurred to the same vehicle in which the driver was riding.

6.2.2.2 In AD29 the root cause of the incident was the coming to a stand of 1J32, in this case the root cause was the coming to stand of 3K21

6.2.2.3 In AD29 First Great Eastern could not substantiate any noises of impact following the alleged striking of the object – in this case there is no evidence of any impact noise and in fact there is a direct statement to the contrary from the driver that he had not struck an object

6.2.2.4 In AD29 no evidence of obstruction had been reported by any of the trains that had run over the line before 1J32 nor by the trains running after- in this case no obstruction or other incidents were reported either before or after this incident. 

6.2.3 
NR is working hard to improve the consistency of Delay Attribution nationally and feels that the Determination from this Panel will play an important part in that process. NR does contend, however, that this incident has been correctly attributed and believes that the Determination of The Access Disputes Committee in AD39(2004) and Delay Attribution Board Guidance No. DAB – 14 (2007) are particularly applicable to this dispute and that both determinations support NR’s case.

6.2.3.1 NR contends that AD39 of the Access Disputes Committee in 2004, is relevant to this dispute.  Paragraph 8 of that Determination clearly distinguishes between the “attribution of Delay” and the “causes of Delay” by noting ”…the process that….in accordance with the terms of the Track Access Agreement, attributes an Incident that causes Delay to one or other of the contracting parties, is something totally different in kind from the discovery and attribution of the cause of that incident….Establishing possible chains of causality, relates, speculatively ,to matters which may or may not have lead to Delay, and which are not therefore themselves Delay Incidents; as such they have no part in the operation of Schedule 8 , nor are they within the province for the TRUST Delay Attribution Guide.” 
6.2.3.2 Paragraph 9 of AD39 also states… “the Committee was of the view that, until the fire on the train was reported…there was no Delay Incident.  Thereafter, there was delay, and that Delay should be properly all be attributed to the Fire on the Train, and not to any speculation as to how the fire came to be on the train.”
6.2.3.3 Further, DAB Guidance – 14 (2007) in paragraph 7 in this particular instance noted:-

6.2.3.3.1 The board agreed unanimously that the prime cause of the delay was the failure of the unit 3K21.

6.2.3.3.2 In this case the Board could see no reason why the incident could be construed as anything other that a “circumstance originating from or affecting rolling stock operated by or on behalf of the Train Operator.

6.2.3.3.3 On this basis it was unanimously agreed by the Board that the incident was coded correctly.

6.2.4 NR draws the Panel’s attention to the similarities between AD39 and this incident. Whilst ADP 39 relates to a fire on a train, there was speculation as to how the fire came to be on the train. The Committee’s Determination does note that prior to the fire being reported there was no reported delay and thereafter there was delay. In, ADP 30, there was also no delay reported prior to the FCC unit stopping out of course at Elstree and thereafter there was delay. The Panel found in AD 39, as quoted above, “… that delay should properly all be attributed to the fact of the fire on the train, and not to any speculation as to how the fire came to be on the train”…” and this interpretation was consistent with the terms of para 5.3 (a)(iii) of schedule 8 of the Track Access Agreement”.

6.2.5 NR believes that in this incident, FCC are seeking to establish “possible chains of causality” and/or speculate as to matters which may or may not have lead to the Delay and which as AD39 confirms have no part in the operation of Schedule 8.  NR contends that the failure of the unit is the root cause of the delay and that the incident has been correctly attributed.

6.3 ISSUE 2 BY CLAIMANT
In this particular case, FCC has provided extensive photographic evidence of damage sustained, Drivers report, voice tapes and an explanation from the Fleet Manager has been provided to Network Rail, but still the resolution of AD39 is cited.  AD39 was about a fire which originated on and affected rolling stock operated by the Train Operator regardless of whether the people on the train had trespassed before joining the train.  FCC does not believe AD39 relates to the incident of 3K21.
6.3.1 RESPONSE TO ISSUE 2 BY RESPONDENT
NR notes the level of documentation provided by FCC but maintains that this does not alter the fact that the cause of Delay was the failure in traffic of unit 319.007.
There was no Delay prior to the unit coming to a stand on the down fast line and there was no network originated delay after the unit had started to move towards St. Albans.  NR, therefore maintains that the attribution for this incident was correctly coded and believes for the reasons stated at paragraph 6.2 above that the Determination of AD39 supports this view and is relevant to this dispute.
7 ANY FURTHER ISSUES RAISED
7.1 None
8 DECISION SOUGHT FROM THE PANEL

8.1 The Panel is asked to determine:
a) If the responsibility of this incident has been correctly attributed. If not:

b) to determine the correct attribution. 
9 signatures

For and on behalf of  
For and on behalf of 
Signed
Signed
Print name
Print name
Position:


Position:


Date:


Date:


10 Appendices and Annexes

10.1.1 Photographic evidence of damage sustained by the unit.Report of last unit exam, and what tools were used when exam was carried out.
10.1.2 Voice tapes of conversations between driver, signaller and fleet depot.
10.1.3 Report demonstrating differences between Midland Mainline and First Capital Connect fleet.
10.1.4 An incident dating back to March 2003, which is believed to be similar circumstance, demonstrating that a driver is not always aware he has struck an object.
10.1.5 Incidents of a similar nature and how they are resolved by other Train Operating companies.
10.1.6 Copy of this incident (949912) in respect of which ADP is asked to make a determination.
10.1.7 319 Vehicle Maintenance Instruction – Job number 601.
10.1.8 Copy of AD 29 determination.
10.1.9 Copy of AD 39 determination.
10.1.10 Extract from DAB 14 guidance.
10.1.11 Extracts from Schedule 8 paragraph 5 to the Track Access Contract.
10.1.12 Diagram working for 319007 

10.1.13 1A80 Train running – previous working of 3K21.
11 Supplementary Information

None
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