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1                    details of parties

1.1               The names and addresses of the parties to the reference are as follows:-

(a)                 First ScotRail Limited whose Registered Office is at 395 King Street, Aberdeen, AB24 5RP. (Company registered in Scotland No. SC185018)                             ("the Claimant"); and

(b)                Network Rail Infrastructure Limited whose Registered Office is at Kings Place, 90 York Way, London, N1 9AG. (Company registered in England and Wales No. 2904587)                              ("the Respondent")).

(c)                 First ScotRail’s Address for correspondence is


Mike Price, First ScotRail



50 Waterloo Street, Glasgow G2 6HQ.

Phone 07880 503 148, Email: mike.price@firstgroup.com
(d) Network Rail Address for correspondence is



Chris Hassall, Network Rail



1st Floor Buchanan House, 



Port Dundas Road, Glasgow, G4 0LQ
Phone 07795 646 940, Email: Chis.Hassall@networkrail.co.uk
2

The Parties’ right to bring this reference

2.1
This matter is referred to an Access Disputes Panel] ("the Panel") for determination in accordance with Condition of the Network Code B 2.4.4
3                    Contents of reference
The Parties have together produced this joint reference and it includes:-

(a)                 The subject matter of the dispute in Section 4;

(b)                A summary of the issues in dispute in Section 5;

(c)                 A detailed explanation of the issues in dispute prepared by the claimant with a paragraph by paragraph response from the respondent(s) in Section 6;

(d)                Any further issues raised by the respondent in Section 7; 

(e)                The decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 8;   and

(f)                   Appendices and other supporting material.

 

4                    subject matter of dispute

4.1         On the 19th May 2009 the Delay Attribution Board issued a ruling on a train operated by the Claimant which was delayed because the train was driven at reduced speed due to the presence of fog. The Board ruled that the incident should attributed to the claimant. The Claimant is appealing this dispute as it believes this is contrary to the provisions in the relevant access agreement.
4.2               The Part or Condition that the dispute relates to or is associated with is clauses 5.2 and 5.3 of Schedule 8 of the Track Access agreement between the Claimant and the respondent and Part B of the Network Code.
4.3               A copy of the relevant extract(s) from the Track Access Agreement are supplied as a Word Document and a copy of the ruling of the Delay Attribution Board is supplied as a PDF file. 

4.4               It is not believed that the facts of the Rule Book or the DAG are in dispute however hyperlinks are included where these documents are referred to.  

 

5                    summary of dispute

5.1               The Delay Attribution Board (DAB) ruling is attached. The claimant believes that the Delay Attribution Board, having determined that the Delay Attribution Guide (DAG) did not cover the matter in question, misdirected itself by failing to give due attention to the provisions of clauses 5.2 and 5.3 of Schedule 8 of the relevant access agreement (it should be noted that these clauses are the template clauses for passenger operators provided by ORR) 

5.2        The Respondent believes that the DAB judgement provides the correct interpretation of events and correctly attributed the delay as required by the Track Access Agreement.
 

6                    explanation of each issue in dispute with response

6.1.1
Issue 1 Failure of DAB to address the terms of the contract.
6.1.1.1
In the original paper the parties sought to attribute delay using the Delay Attribution Guide, with the Claimant seeking to justify the position as Extreme Weather. The Claimant accepts the DAB conclusion in clause 7.4 that the DAG does not in its present form allow for the conditions in question.
6.1.1.2  
However the Claimant believes that the DAB failed to attribute the delay correctly in accordance with the basic principles set out in clauses 5.2 and 5.3 of Schedule 8.

6.1.1.3 
Having established that the driver was required by the Rule Book (http://www.rgsonline.co.uk/Rule_Book/Rule%20Book%20Modules/TW%20-%20Train%20Working/GERT8000-TW1%20Iss%208.pdf para 14 page 68) to reduce speed in the presence of Fog such that the signals were visible the panel should have concluded that the driver acted correctly and that the root cause of the delay was the presence of Fog on the Network and this falls within clause 5.2 (c), an extract of which is repeated below.
“Responsibility for Minutes Delay and Cancelled Stops on a day caused by incidents for which Network Rail is allocated responsibility pursuant to this paragraph 5.2 shall be allocated to Network Rail. Unless and to the extent otherwise agreed, Network Rail shall be allocated responsibility for an incident other than a planned incident (as defined in paragraph 5.7), if that incident is caused wholly or mainly:………..

(whether or not Network Rail is at fault) by any act, omission or circumstance originating from or affecting the Network (including its operation)………….”

6.1.1.4
The DAB states that its judgement is designed to provide “guidance and the reasons for how the Board arrived at its position” and yet on the issue of the contract between the parties all that the Board says is that it “took account of the relevant Schedule 8”. This should be contrasted with several paragraphs on the fact that other trains were not affected by the Fog, facts which it accepts, in paragraph 7.2, are not inconsistent with the train in question being affected by Fog. 

6.1.1.5
In its final conclusions the DAB concludes that “the normal operation of the Network was not affected”. It is unclear on what basis this statement is made, for the train in question the normal operation of the Network clearly was affected, this appears to suggest that the decision is due to only one train being affected by a temporary event and it is unclear how the number of trains involved in an incident can affect the attribution of delay under the terms of Schedule 8.
6.1.2
Response to Issue 1 by Network Rail

6.1.2.1
Network Rail is of the opinion that Schedule 8 paragraph 5.3. (a) (ii) should apply.  This states that responsibility for an incident is allocated to the operator “(whether or not the Train Operator is at fault) by circumstances within the control of the Train Operator in its capacity as an operator of trains”.

6.1.2.2
Network Rail believes that the delays were a direct result of the driver's own interpretation of First ScotRail’s professional driving policy (that also mirrors the rule book).  The professional driving policy should be implemented by drivers (using their own judgement) during periods of poor visibility due to fog or falling snow and it is within the control of First ScotRail in its capacity of operator of the train to implement this policy, and within the control individual drivers to interpret it.

6.1.2.3
First ScotRail contend that the root cause of the delay was the presence of fog.  It is clear, however, that the mere presence of fog did not, of itself, cause any delay.  Allocation of delay is carried out on the basis of prime cause, which could be defined as the immediate act, practice or condition that caused the delay.  In this case, that was the act of the driver in slowing the train.
6.1.2.4
In respect to the DAB statement that “the normal operation of the Network was not affected”, Network Rail believes the statement to be an accurate reflection of events.  The driver of the train involved did not report fog at the time of the delay and no other train in the area suffered any delays.  No delay resulted from Network Rail implementing any form of special or restrictive working and it therefore cannot be said that this delay came about as a result of.”any act, omission or circumstance originating from or affecting the Network (including its operation)".
6.1.2.5
It is important to note that there were no infrastructure failures in the area in of the disputed incident and all equipment was operating as normal within the design parameters at the time of delays. The signalling system in the area in question was also colour light signalling and therefore protected by AWS and TPWS. Both of these systems mitigate any safety related risks in the sections concerned.
6.2.1
Issue 2 The Status of the Rule Book and the drivers compliance with it.

6.2.1.1 The Rule Book is a Railway Group Standard and as such compliance with it forms part of the Safety Obligations under the Track Access Agreement, which the access agreement requires both parties to comply with.
6.2.1.1
On the decision by the Driver to reduce the speed of the train the DAB states in paragraph 7.3, “In doing so, the driver, was no doubt following the instructions in the Rule Book, and is not to be criticised for doing so.”. While the Claimant accepts that the next word in the judgement is “nevertheless” there seems to be no doubt that the DAB accepted that the driver responded correctly to the prevailing weather conditions on the track and did not in anyway fail to comply with all of the requirements laid down.
6.2.1.2
The driver responded correctly to the weather condition, fog. The root cause of this incident is therefore fog and the claimant believes that fog satisfies the requirements of clause 5.2 (c) in that it is a condition that relates to the Network not to the train and therefore responsibility should be allocated to Network Rail.

6.2.2
Response to Issue 2 by Network Rail
6.2.2.1
Network Rail acknowledges the fact that the Rule Book does state that drivers should reduce their speed during fog and falling snow, however, it cannot be the case that any act of compliance with the Rule Book automatically constitutes a Network Rail delay cause under the terms of Schedule 8, or in the Delay Attribution Guide.
6.2.2.2
Network Rail is not in a position to mitigate delays occurring as a result of atmospheric conditions (in this case, fog) on areas of the network where colour light signalling with AWS and TPWS is in operation.  It is Network Rail's view that the only means of entirely mitigating delays incurred by this type of atmospheric condition is through the introduction of “in cab signalling” which would involve changes to both the network and rolling stock, something not considered to be an economically viable or practical option for Network Rail or First Scotrail at this present time.  Short of that, equipping areas of the network with colour light signalling, AWS and TPWS is doing all that is reasonable under the circumstances. 

6.2.2.3
Network Rail entirely accept that the driver should not be criticised for his actions.  However, it does not follow that any resulting delay must be allocated to Network Rail.  Allocation of delay is a contractual matter and, as the relevant clauses in Schedule 8 state, does not imply any fault.  Attribution is carried out on the basis of prime cause, not root cause and in this particular circumstance, the prime cause of the delay was the action of the driver in driving at a reduced speed.
7
any further issues raised BY THE RESPONDENT
Network Rail wish to make it clear that this is not a dispute over the actions of the driver of the train.  Safety considerations must always be foremost in any aspect of railway operation.  This dispute is simply a matter of interpretation of clauses in the Track Access Contract.
8
decision sought from the PANEL

The Panel is asked to determine whether the DAB was correct in its allocation of the delay to First ScotRail in its guidance issued on the 19th May 2009 or whether the delay should be allocated to Network Rail.
9
Appendices and Annexes
The parties confirm that they have complied with Rule A1.34 of the Access Dispute Resolution Rules, which requires that 

“Copies of the following documents shall also be annexed and cross referenced to the reference:

(a) the relevant extracts of contractual documents containing the provision(s) under which the referral to the Panel arises (other than provision(s) from [the current] Access Conditions);

(b) the relevant extracts of contractual documents containing provision(s) associated with the substance of the dispute; and

(c) [the relevant extracts of] any other documents referred to in the reference”.  (Rule A1.34)

Extracts of Access Conditions/ Network Code ARE included where the dispute relates to previous (i.e. no longer current) versions of these documents.

All appendices, and annexes have been bound into the submission, and are consecutively page numbered.  

 Any information only made available after the main submission has been submitted to Panel Members, will be consecutively numbered, so as to follow on at the conclusion of the previous submission. 

10                    signatures

 

For and on behalf of First ScotRail Ltd 
For and on behalf of Network Rail

Infrastructure Ltd
Signed
Signed
Print name   Mike Price
Print name
CHRIS HASSALL


Position: Contracts Advisor
                    Position: Acting Customer Relationship Executive
Date 26th June 2009


Date 26th June 2009
List of Appendices, Annexes and Supplementary material

1. Original DAB paper
2. DAB ruling

3. Relevant Schedule 8 clauses
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