APPENDIX 3      ADP39
“This is Schedule 8 referred to in the foregoing contract between network rail infrastructure limited FIRST SCOTRAIL LIMITED relating to access to railway track and passenger services in scotland

Schedule 8:  Performance regime

1
Interpretation

1.1
Definitions

In this Schedule 8 and its Appendices 1 and 2, unless the context otherwise requires:

	“Applicable Timetable”
	means, in respect of a day, that part of the Working Timetable in respect of that day which is required to be drawn up in accordance with Condition D1.6.1 as at 2200 hours on the day prior to that day, and which is applicable to the Trains;

	“Bi-annual Timetable”
	means in respect of any day or any Period the Passenger Timetable commencing on either the Principal Change Date or Subsidiary Change Date (as the case may be) in which falls the last day of the Period containing that day or the last day of that Period respectively;

	“Cancelled Stop”
	means in relation to a Train scheduled in the Applicable Timetable to stop  to set down passengers at a Monitoring Point, the Train failing to trigger that Monitoring Point (except where the failure of the train to trigger the Monitoring Point is due to a malfunction of the Monitoring Point);

	“Cancellation Minutes”
	means, in relation to a Cancelled Stop, the number of Cancellation Minutes specified in column J of Appendix 1 for the Service Group which includes that Train;

	“Cap”
	means, in relation to a Monitoring Point, or a Train, the cap for the relevant Service Group in column K of Appendix 1;

	“Capped Value”
	means in relation to any Service Group, the capped value (if any) specified in respect of that Service Group in Appendix 1 (as indexed in accordance with paragraph 9);19th  

	“Charter Destination Point”
	means any such station so specified in Part 1 of Appendix 2;

	“Charter Service Group”
	means a Charter Service Group specified in Part 1 of Appendix 2 and comprising all of the Service Groups listed in Part 1 of Appendix 2 as forming that Charter Service Group;

	“First Working Timetable”
	means, in respect of any day, the version of the Working Timetable for that day provided by Network Rail in accordance with Condition D3.2.7, as amended pursuant to Condition D3.2.9;

	“Joint Inquiry”
	means a formal inquiry which is required by any of the Railway Group Standards to be held or is permitted by any of the Railway Group Standards to be held and is in fact held;

	“Minutes Delay”
	means, in relation to a Train and a Recording Point, the delay at that Recording Point, calculated in accordance with paragraph 3;

	“Minutes Late”
	means, in relation to a day and a Monitoring Point, the lateness at that Monitoring Point, calculated in accordance with paragraph 2;

	“Monitoring Point”
	means, in relation to a direction of a Service, a point listed in column N of Appendix 1 as a point to be used for recording lateness of Trains in accordance with paragraph 2, and each such Monitoring Point shall be treated as a separate Monitoring Point notwithstanding that it may also be a Monitoring Point for the same Service in the opposite direction and/or for other Services;

	“Network Rail / Performance Point”
	means, in relation to a Service Group, the Network Rail performance point specified in column B of Appendix 1;

	“Passenger’s Charter”
	means a commitment to passengers generally (whether or not legally binding) made by the Train Operator or any Passenger Transport Executive (in respect of any services operated by the Train Operator which are the subject of arrangements between the Train Operator and that Passenger Transport Executive) in relation to the punctuality and/or reliability of all or any of the Trains. The foregoing shall not be construed as to include any specific alternative or additional arrangements with any particular passenger (whether or not legally binding);

	“Passenger Timetable”
	means the timetable referred to within the Performance Monitoring System as the passenger timetable and which reflects the Applicable Timetable; 

	“Performance Data Accuracy Code”
	means the version of the Performance Data Accuracy Code referred to in Part B of the Network Code;

	“Performance Monitoring System”
	means the recording system which Network Rail is required to operate under Part B of the Network Code;

	“Performance Sum”
	means, in relation to a Service Group, a sum of money which Network Rail or the Train Operator is liable to pay to the other under this Schedule 8, as calculated in accordance with paragraph 9 or 10, as the case may be;

	“Period”
	means each consecutive period of 28 days during the term of this contract commencing at 0000 hours on 1 April in each year, provided that the length of the first and last such Period in any year may be varied by up to 7 days on reasonable prior notice from Network Rail to the Train Operator;

	“Recording Point”
	means a point at which Network Rail records Trains using the Performance Monitoring System;

	“Recovery Time”
	means additional time incorporated in the Applicable Timetable to allow for a Train to regain time lost during an earlier part of its journey;

	“Relevant Year”
	has the meaning ascribed to it in Schedule 7;

	“Restriction of Use”
	has the meaning ascribed to it in Schedule 4;

	“Retail Prices Index”
	has the meaning ascribed to it in Schedule 7;

	“Season Ticket”
	means any ticket valid for unlimited travel on a Service for not less than a period of one calendar month;

	“Service Code”
	means the third, fourth and fifth digits of an eight character train service code applied in the Performance Monitoring System to Trains and used to identify them;

	“Service Group”
	means a collection of Services contained within the service groups specified in column A of Appendix 1;

	“Train”
	means each train operating a Service which is: 

(a)
operated by or on behalf of the Train Operator pursuant to the permission to use the Routes granted under this contract; and

(b)
used to provide services for the carriage of passengers by railway,

but excludes any and all trains making an Ancillary Movement; and

	“Train Operator Performance Point”
	means, in relation to a Service Group, the Train Operator performance point specified in column F of Appendix 1.


1.2
Interpretation

For the purposes of this Schedule 8:

(a)
a Train shall be treated as being in a Service Group for that part of its journey during which it satisfies the characteristics specified in columns A, L and N of Appendix 1 as forming a Service which is included in that Service Group;

(b)
events in respect of a Train shall be treated as occurring on the day on which the Train is scheduled in the Applicable Timetable to depart from the first point at which it is to pick up passengers; and

(c)
save as otherwise provided, each final calculation of minutes shall be accurate to three decimal places.

1.3
Suspension Notices

Wherever a Suspension Notice is in force, the effects of that Suspension Notice shall be the subject of Clause 3.6 and not of this Schedule 8.  Accordingly, for the purposes of this Schedule 8:

(a)
neither Network Rail nor the Train Operator shall be allocated any responsibility for those effects; and 

(b)
those effects shall not be regarded as causing any Minutes Late or Minutes Delay or Cancelled Stops.

2
Calculation of Minutes Late

The Minutes Late at a Monitoring Point on a day shall be derived from the following formula: 


Minutes Late = ( L

where: 

L 
in respect of a Train is the lesser of:

(i)
the number of minutes (rounded down to the nearest whole minute) by which the time at which the Train stops at the Monitoring Point is later than the time at which that Train is scheduled in the Passenger Timetable to stop at that Monitoring Point; and

(ii)
the Cap,

provided that no regard shall be had for any Train which is not recorded as stopping at the Monitoring Point; and

( 
is the sum across all those Trains in the relevant Service Group which are scheduled in the Passenger Timetable to stop at that Monitoring Point on that day which do so stop.

3
Calculation of Minutes Delay

The Minutes Delay in respect of a Train when it triggers a Recording Point shall be equal to:

(a)
in respect of the first Recording Point triggered by that Train on any day, the number of minutes (rounded down to the nearest whole minute) by which the time at which that Train triggers the Recording Point is later than the time at which that Train is scheduled in the Applicable Timetable to do so; and

(b)
in respect of any other Recording Point, the lesser of:

(i)
the number of Minutes Delay in respect of that Recording Point calculated in accordance with paragraph 3(a) (as if that Recording Point were the first Recording Point triggered by that Train); and

(ii)
the greater of ((A1‑A2)+B) and zero

where:

A1 
is the number of minutes between the time at which the Train triggers the Recording Point (rounded down to the nearest whole minute) and the time the Train last triggered a Recording Point (rounded down to the nearest whole minute); 

A2 
is the relevant time lapse scheduled in the Applicable Timetable between those same two Recording Points; and

B 
is any Recovery Time between those Recording Points incorporated in the Applicable Timetable;

provided that:

(1)
any Minutes Delay which arise from a single incident or a series of related incidents and which are less than three minutes in aggregate shall be deemed to be zero; and

(2)
if for any Train the aggregate Minutes Delay in respect of all Recording Points caused by a single incident are in excess of the Cap specified in column K of Appendix 1 for that Service Group, then such excess shall be disregarded.

4
Recording of performance information

4.1
Recording of lateness, Minutes Delay and Cancelled Stops 

Without prejudice to its obligations under Part B of the Network Code, Network Rail shall use the Performance Monitoring System to record for each day in respect of each Train scheduled in the Applicable Timetable:

(a)
the time at which the Train stops to set down passengers at each Monitoring Point; 

(b)
each Cancelled Stop and the incident(s) causing such Cancelled Stop where the incident can be identified;

(c)
the time at which the Train triggers each Recording Point;

(d)
the Minutes Delay for that Train at each Recording Point; 

(e)
where the Minutes Delay which that Train has accrued since the last Recording Point are greater than or equal to three minutes:

(i)
the incident(s) causing each minute of any delay included in Minutes Delay; and

(ii)
those Minutes Delay for which Network Rail is unable to identify a cause; and 

(f)
for each Charter Destination Point in respect of Trains for which the Charter Destination Point is a destination for the purposes of a Passenger’s Charter, the time of the Train’s arrival.

The provisions of this Schedule 8, which concern the recording of train performance information or which refer to information regarding train performance, and the rights and remedies of the parties in respect of the recording of that information, shall be subject to and interpreted in accordance with the provisions of the Performance Data Accuracy Code.

4.2
Recording of allocated responsibility for Minutes Delay and Cancelled Stops

Network Rail shall for each day and for each Train scheduled in the Applicable Timetable record separately in the Performance Monitoring System those Minutes Delay and Cancelled Stops caused by incidents:

(a)
for which Network Rail is allocated responsibility in accordance with paragraph 5.2;

(b)
for which the Train Operator is allocated responsibility in accordance with paragraph 5.3;

(c)
for which Network Rail and the Train Operator are allocated joint responsibility, in accordance with paragraph 5.4; 

(d)
for which no cause can be identified; and

(e)
which are planned incidents in accordance with paragraph 5.7.

4.3
Failed Recording Points

Without prejudice to its obligations under Part B of the Network Code, Network Rail shall use all reasonable endeavours:

(a)
to restore as soon as reasonably practicable any failed Recording Point; and

(b)
pending such restoration, to compile such information from manual records and other sources, including the Train Operator, and otherwise to substitute such information as is appropriate to reflect as accurately as is reasonably practicable the actual performance of the relevant Trains for the purposes of this Schedule 8.

4.4
Provision of information by Train Operator

The Train Operator shall record and shall continue to record such information as Network Rail may reasonably require and which it is reasonable to expect the Train Operator to have or procure in connection with any Minutes Delay that may arise and shall provide such information to Network Rail promptly after such information first becomes available to the Train Operator.

Network Rail shall promptly notify the Train Operator upon Network Rail becoming aware of any failure or any likely failure to record accurately the information which it is required to record under paragraph 4.1. Any such notification shall be in sufficient detail to enable the Train Operator to institute the recording of such information in connection with the Trains for which the recording of information is subject to such failure or likely failure as the Train Operator may reasonably achieve. The Train Operator shall institute such recording as soon as it is reasonably able following receipt of the notification from Network Rail and will provide Network Rail with the resulting information no later than 1700 hours two Working Days following the day on which it was recorded.
5
Allocation of responsibility for Minutes Delay and Cancelled Stops

5.1
Assessment of incidents causing Minutes Delay and Cancelled Stops

(a)
In assessing the cause of any Minutes Delay or Cancelled Stop, there shall be taken into account all incidents contributing thereto including:

(i)
the extent to which each party has taken reasonable steps to avoid and/or mitigate the effects of the incidents; and

(ii)
where a Restriction of Use overruns due to the start of such Restriction of Use being delayed by a late running Train, the incident(s) giving rise to that late running;

(b)
The parties shall take reasonable steps to avoid and mitigate the effects of any incidents upon the Trains and any failure to take such steps shall be regarded as a separate incident;

(c)
Network Rail shall identify:

(i)
in respect of each incident recorded under paragraph 4.1(e)(i) as causing Minutes Delay, the extent to which that incident caused each of the Minutes Delay; and

(ii)
in respect of each incident recorded under paragraph 4.1(b), the extent to which that incident caused the Cancelled Stop;

(d)
So far as Network Rail is reasonably able to do so, it shall identify whether responsibility for incidents causing Minutes Delay or Cancelled Stops is to be allocated to Network Rail or to the Train Operator or to them jointly in accordance with the following provisions of this paragraph 5.

5.2
Network Rail responsibility incidents

Responsibility for Minutes Delay and Cancelled Stops on a day caused by incidents for which Network Rail is allocated responsibility pursuant to this paragraph 5.2 shall be allocated to Network Rail. Unless and to the extent otherwise agreed, Network Rail shall be allocated responsibility for an incident other than a planned incident (as defined in paragraph 5.7), if that incident is caused wholly or mainly:

(a)
by breach by Network Rail of any of its obligations under this contract; or

(b)
(whether or not Network Rail is at fault) by circumstances within the control of Network Rail in its capacity as operator of the Network; or

(c)
(whether or not Network Rail is at fault) by any act, omission or circumstance originating from or affecting the Network (including its operation), including, subject to paragraph 5.3(b)(i), any incident in connection with rolling stock on the Network for which any train operator other than the Train Operator would be allocated responsibility if it were the Train Operator under this contract.

5.3
Train Operator responsibility incidents

Responsibility for Minutes Delay and Cancelled Stops on a day caused by incidents for which the Train Operator is allocated responsibility pursuant to this paragraph 5.3 shall be allocated to the Train Operator. Unless and to the extent otherwise agreed, the Train Operator shall be allocated responsibility for an incident other than a planned incident (as defined in paragraph 5.7) if that incident:

(a)
is caused wholly or mainly:

(i)
by breach by the Train Operator of any of its obligations under this contract; or

(ii)
(whether or not the Train Operator is at fault) by circumstances within the control of the Train Operator in its capacity as an operator of trains; or

(iii)
(whether or not the Train Operator is at fault) by any act, omission or circumstance originating from or affecting rolling stock operated by or on behalf of the Train Operator (including its operation), including any such act, omission or circumstance originating in connection with or at any station (other than in connection with signalling under the control of Network Rail at that station or physical works undertaken by Network Rail at that station), any light maintenance depot or any network other than the Network; or

(b)
causes delay to:

(i)
rolling stock operated by or on behalf of another train operator which is delayed in entering or leaving the Network due to any act, omission or circumstance originating in connection with a light maintenance depot or network other than the Network and, as a result of that delay, rolling stock operated by or on behalf of the Train Operator which is scheduled to leave or enter the Network at the connection with that light maintenance depot or other network is then delayed behind the first mentioned rolling stock; or

(ii)
the commencement of a Train’s journey, which is caused by the late running for any reason whatever of any rolling stock included in that Train when that rolling stock is operated by or on behalf of another train operator.

5.4
Joint responsibility incidents

(a)
Network Rail and the Train Operator shall be allocated joint responsibility for:

(i)
any incident which is not a planned incident (as defined in paragraph 5.7), caused by an act, omission or circumstance originating in connection with or at a station which:

(1)
is an act, omission or circumstance which affects the Network, or its operation, and prevents a Train entering or passing through a station at the time it is scheduled to do so; and

(2)
prevents the access of passengers through the station to or from the Train; 

and paragraphs 5.2 and 5.3 shall not apply to any such incident; or

(ii)
any identified incident in respect of which Network Rail and the Train Operator are equally responsible and for which neither Network Rail nor the Train Operator is allocated responsibility under paragraph 5.2 or 5.3.

(b)
Unless and to the extent otherwise agreed, Minutes Delay or Cancelled Stops caused by incidents for which Network Rail and the Train Operator are allocated joint responsibility pursuant to paragraph 5.4(a) shall be allocated 50% to Network Rail and 50% to the Train Operator.  

5.5
Unidentified incidents: Minutes Delay

Responsibility for Minutes Delay on any day in respect of a Service Group caused by incidents which are unidentified, as recorded under paragraph 4.2(d), shall be allocated as follows:

(a)
if there are any Minutes Delay in respect of the Service Group recorded as being caused by incidents for which Network Rail or the Train Operator are allocated responsibility:

(i)
50% of the unidentified Minutes Delay under paragraph 4.2(d) shall be allocated to Network Rail, the Train Operator and joint responsibility incidents pro rata to the aggregate Minutes Delay for that Service Group respectively recorded as being their responsibility under this paragraph 5 for that day; and 

(ii)
the balance of the Minutes Delay under paragraph 4.2(d) shall be allocated to Network Rail; and

(b)
if no Minutes Delay on that day in respect of the Service Group are recorded as being caused by incidents for which Network Rail or the Train Operator are allocated responsibility, then Network Rail and the Train Operator shall each be allocated 50% of the unidentified Minutes Delay recorded under paragraph 4.2(d).

5.6
Unidentified incidents: Cancelled Stops

Responsibility for Cancelled Stops on a day in respect of a Service Group caused by incidents which are unidentified shall be allocated 50% to Network Rail and 50% to the Train Operator.

5.7
Planned incidents

An incident shall be treated as a planned incident if and to the extent that:

(a)
such incident was a Restriction of Use notified in accordance with Schedule 4 by Network Rail to the Train Operator; or

(b)
there is Recovery Time in respect of that incident.

5.8
Allocation of responsibility for Minutes Delay at Service Group level:  aggregate Minutes Delay

In respect of a Service Group, the aggregate Minutes Delay on a day shall be the aggregate of all Minutes Delay recorded under paragraphs 4.2(a) to 4.2(d) in respect of all Trains in that Service Group scheduled in the Applicable Timetable.

5.9
Allocation of responsibility for Minutes Delay at Service Group level:  Network Rail Minutes Delay

In respect of a Service Group, the Minutes Delay on a day allocated to Network Rail shall be the aggregate of any Minutes Delay allocated to Network Rail under paragraph 5.2, paragraph 5.4 and paragraph 5.5.

5.10
Allocation of responsibility for Minutes Delay at Service Group level:  Train Operator Minutes Delay

In respect of a Service Group, the Minutes Delay on a day allocated to the Train Operator shall be the aggregate of any Minutes Delay allocated to the Train Operator under paragraph 5.3, paragraph 5.4 and paragraph 5.5.

5.11
Network Rail Cancelled Stops at Monitoring Point level

In respect of a Monitoring Point, the Cancelled Stops on a day allocated to Network Rail shall be the aggregate of any Cancelled Stops allocated to Network Rail under paragraph 5.2, paragraph 5.4 and paragraph 5.6.

5.12
Train Operator Cancelled Stops at Monitoring Point level


In respect of a Monitoring Point, the Cancelled Stops on a day allocated to the Train Operator shall be the aggregate of any Cancelled Stops allocated to the Train Operator under paragraph 5.3, paragraph 5.4 or paragraph 5.6.”
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