1                    details of parties

1.1               The names and addresses of the parties to the reference are as follows:-

(a)
Direct Rail Services Limited whose Registered Office is at Herdus House, Westlakes, Science and Technology Park, Moor Row, Cumbria, CA24 3HU                             ("[DRSL]") ("the Claimant"); and

(b)
Response to Joint Dispute Paper Ref. ADP 42 & 44 (between Network Rail and DB Schenker)
(c)
DRSL:

Sarka Oldham



Direct Rail Services Limited




Kingmoor Depot




Etterby Road




Carlisle




CA3 9NZ




Cumbria




Phone: 01228 406 525




Fax: 01228 406 585




Mobile: 07834 146 964




Email: sarka.oldham@drsl.co.uk

 
2                    The Parties’ right to bring this reference

2.1           This matter is referred to an Access Disputes Panel ("the Panel") for determination in accordance with Condition J 13.1(c) of the Network Code.
3                    Contents of reference
The Parties have together produced this joint reference and it includes:-

(a)
The subject matter of the dispute in Section 4;

(b)
A summary of the issues in dispute in Section 5;

(c)
 A detailed explanation of the issues in dispute prepared by the claimant with a paragraph by paragraph response from the respondent(s) in Section 6;

(d)
Any further issues raised by the respondent in Section 7; 

(e)
The decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 8;   and

(f)
 Appendices and other supporting material.

 

4                    subject matter of dispute

4.1            The dispute arises because Network Rail served two Third Party Failure to Use Notices, pursuant to condition J5.1 of the Network Code, upon DB Schenker, the first dated 24th September 2009 (“the first notice”) and the second dated 30th September 2009 (“the Second notice”) to which DB Schenker served Counter Notices pursuant to condition J5.4 (b) the contents of which Network Rail dispute.
4.2              In both cases these Third Party Failure to Use Notices were served upon DB Schenker as a result of applications from Direct Rail Services Limited to Network Rail for Train Slots between Coatbridge and Inverness to which these Quantum Access Rights applied.

 

5                    summary of dispute

5.1             DRSL made two applications to Network Rail, pursuant to Network Code condition J5.1 and requested that Network Rail served a Third Party Failure to Use Notice on DB Schenker (UK) Limited in respect of both Quantum Access Rights and Associated Train Slots for:

4H44
01:40 MWX & WO Mossend to Georgemas Junction
(dated 17th September 2009)
6H44
01:53 MO Mossend to Georgemas Junction

(dated 25th September 2009) 


Please see Appendix 1, 2. & 3
       
 6                    explanation of each issue in dispute with response

6.1.1
DRSL is committed to developing Intermodal train services and work closely with several major UK road haulage providers. In the last 4 years we have introduced a number of “new to rail” customers and train services resulting in over 300% turnover increase of our Intermodal operation.

In 2000, DRSL run its first Intermodal train service with W H Malcolm between Grangemouth and Daventry on a twice-weekly basis. Today DRSL operate 6 daily round trip services between Daventry and Central Belt Scotland in conjunction with 3 major road haulage companies (WH Malcolm, J G Russell and Eddie Stobart). In addition, DRSL also operate a daily service between Grangemouth and Aberdeen for ASDA, Grangemouth and Inverness for TESCO (through Eddie Stobart), Grangemouth and Elderslie for WH Malcolm and Tilbury, Barking and Daventry for JG Russell.


Through our Intermodal business partners DRSL are daily delivering goods for all major supermarkets (Morrison’s, ASDA, TESCO, Sainsbury’s) and many high street retailers (M&S, Mars, Pedigree, Ikea, Mothercare etc.) playing a vital role in their supply chain, removing thousands of lorry miles from congested UK road network.

6.1.2 DRSL started its active business relationship with John G Russell (Transport) Limited in June 2006 when we commenced the operation of 2 daily train services between Daventry and Coatbridge. Since then, we have also developed a new rail service between Tilbury, Barking and Daventry and finally, in 2008 delivered a new Intermodal facility at Inverness which was also supported by Scottish Executive (in a form of Freight Facilities Grant) and local governments in order to remove 40 lorry journeys per day between Grangemouth and Inverness for supermarket giant Tesco (in conjunction with Eddie Stobart). The terminal was built in 3 months and accepted its first train service in November 2008.

6.1.3 John G Russell committed to operating a train service between Coatbridge and Inverness when applications were made to Scottish Executive in February 2008 and subsequently Scottish Executive awarded Freight Facilities Grant (FFG) for the built of the terminal based on 2 daily services operating between Central Belt Scotland and Inverness.

6.1.4 DRSL first formally approached Network Rail in February 2009 (please see Appendix 4 & 5) when we explained our customer’s intention to operate an over night service between Coatbridge and Inverness and pointed out that JG Russell would be transporting the original Safeway traffic (now Morrison’s) for which the path was created for.
6.1.5 In September 2009 DRSL approached Network Rail not only to formally apply for the transfer of the paths from DB Schenker, but also to run a trial rail service from Coatbridge to Inverness for JG Russell and their customer Morrison’s. The trial was planned to run in 4H44’s path and return south in a new path (which DRS have identified and is not covered or affected by this process). 
Following agreement with Network Rail’s engineering team in Scotland we commenced running the service on Monday 28th September on a Monday to Thursday basis. Friday’s at that time were unavailable due to Rules of the Route restriction that meant only 6H44 could have rights to run. There was no Saturday path available due to signal box manning issues. 
Subsequently we have agreed a solution with Network Rail that allows 2 paths on a Friday and as a result of that we have increased the trial to 5 days per week. The Saturday situation remains and will only be resolved following the panel’s decision. 
The train has been running successfully now for 7 weeks. We have been conveying containers for John G Russell and, after an initial shadow running period, Morrison’s. Morrison’s have indicated that from Monday 23rd November they will be increasing the number of containers conveyed with a view to their full compliment running within 3 weeks.
Please see Appendix 6 – Photographs of the trail service at Inverness terminal on Monday 28th September 2009.

 

7                    any further issues raised 
7.1               N/A
 

8                    decision sought from the PANEL

8.1
DRSL requests the Panel to determine:

(a)
Firstly, that DRSL with its customer JG Russell and their customer Morrison’s have got a commercial need to operate an over night service between Coatbridge and Inverness which is proven by a successful trial (currently running for its 8th week)
(b)
Secondly, that DRSL / JG Russell are introducing the original customer (Safeway / Morrison’s) for whom the paths were created for.

(c)
Finally, in the event that the Panel find in favour of the two above points, that the Panel determine that the Quantum Access Rights which are subject matter in this dispute should be transferred from DB Schenker onto DRSL.

9                 Appendices and Annexes
The parties confirm that they have complied with Rule A1.34 of the Access Dispute Resolution Rules, which requires that 

“Copies of the following documents shall also be annexed and cross referenced to the reference:

(a) the relevant extracts of contractual documents containing the provision(s) under which the referral to the Panel arises (other than provision(s) from [the current] Access Conditions);

(b) the relevant extracts of contractual documents containing provision(s) associated with the substance of the dispute; and

(c) [the relevant extracts of] any other documents referred to in the reference”.  (Rule A1.34)

Extracts of Access Conditions/ Network Code ARE included where the dispute relates to previous (i.e. no longer current) versions of these documents.

All appendices, and annexes have been bound into the submission, and are consecutively page numbered.  

 Any information only made available after the main submission has been submitted to Panel Members, will be consecutively numbered, so as to follow on at the conclusion of the previous submission. 

10                    signatures

 

For and on behalf of Direct Rail Services Ltd 

Signed

Print name      Sarka Oldham
Position:
Commercial Development Manager
 

Date:
20.11.2009
List of Appendices, Annexes and Supplementary material

Appendix 1:
DRSL Application Letter to Network Rail dated 17th September 2009

Appendix 2:
DRSL Application Letter to Network Rail dated 25th September 2009

Appendix 3:
JG Russell Letter of Intent dated 17th September 2009

Appendix 4:
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Appendix 5:
NR response to DRSL Letter dated 17th February 2009

Appendix 6:
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