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1
details of parties

1.1
The names and addresses of the parties to the reference are as follows:-

(a) First Rail Holdings Ltd of 3rd Floor E Block, Macmillan House, Paddington Station London W2 1FGF (“First”) on behalf of it subsidiaries, First Greater Western (“FGW”), First Capital Connect (“FCC”); and

(b) Network Rail Infrastructure Limited, whose registered office is at Kings Place, 90 York Way, London N1 9AG (“Network Rail”); 

1.2
Correspondence addresses are:

First Rail Holdings Ltd, E Block, 3rd Floor, Macmillan House, Paddington Station, London W2 1FG

Contact: Duncan Rimmer, Senior Financial Project Manager, Email address: duncan.rimmer@firstgroup.com
Network Rail Infrastructure Ltd, 6th floor, Operational Property, 1 Eversholt Street, London NW1 2DN 

Contact: John Pengelly, Head of Stations and Depots, Email address: john.pengelly@networkrail.co.uk
2 The Parties’ right to bring this reference

2.1
This matter is referred to the Access Disputes Panel for determination in accordance with Condition H5.1 and 2 of the National Station Access Conditions (England & Wales and Scotland) (“NSAC”).

2.2
Condition H5.1 of NSAC provides that,

“……any dispute or claim arising out of or in connection with these Station Access Conditions or a Relevant Agreement [Station Access Agreement] shall be resolved by the Industry Committee (save where the parties agree to submit the dispute to mediation instead), followed, if either party shall be dissatisfied with the decision of the Industry Committee or the ruling of the chairman thereof (as the case may be), by referral to such other mechanism (other than mediation) as the Industry Committee shall specify, pursuant in each case to the Access Dispute Resolution Rules”. 
3
Contents of reference

3.1
The Parties have together produced this joint reference and it includes:-

(a) The subject matter of the dispute in Section 4;

(b) A summary of the issues in dispute in Section 5;

(c) A detailed explanation of the issues in dispute prepared by Network Rail with a paragraph by paragraph response from First in Section 6;

(d) Any further issues raised by the respondent in Section 7;

(e) The decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 8; and

(f) Appendices and other supporting material.

 

4 subject matter of dispute


The parties 

4.1 The parties involved in this dispute are Network Rail and First. Network Rail owns the railway infrastructure including stations leased to First. The Leases incorporate the NSAC, individual Station leases and Station Letting conditions. Under NSAC First’s relevant subsidiaries are the Station Facility Owner (“SFO”). While these documents are regulated by the ORR, in law they are contracts and are to be interpreted in accordance with the usual rules applying to contractual construction.
4.2 The dispute between the parties concerns the interpretation and application of the Maintenance and Repair obligations for retail telecommunications equipment and CCTV on the stations including software support. Retail Telecomms and CCTV Systems include some of the most important customer facing station assets, such as information screens and public announcing that are used to communicate train running information and safety and security advice.

4.3 This dispute concerns which of Network Rail or the relevant First SFO should pay for certain categories of work done by contractors on this Equipment depends upon whether the work is "Repair" or "Maintenance" as defined under the NSAC or neither.  The Parties are bringing this reference to seek a decision from the ADP on which tasks (from a list of examples) fall into which definition.
The parties’ obligations for Maintenance and Repair

4.4 The Maintenance and Repair obligations of Network Rail are set out in condition D4 and those of First in condition D5.

4.5 Condition D4.1.1. states that Network Rail must ensure that

“Maintenance and/or Repair as the case may be is carried out to those items of Equipment and those Elements of the Station listed as Network Rail’s responsibility in the Equipment Inventory and the Elements Inventory.”

4.6 Condition D5.1.1 is a back to back requirement on First where it is listed as being responsible.

4.7 ‘Equipment’ is defined as ,

“the items of equipment, plant, machinery and apparatus at the Station owned by Railtrack (whether or not listed in the Equipment Inventory) from time to time)”.

4.8 Under conditions D4.2 and 4.3 First are entitled to carry out Network Rail’s repairing obligations if Network Rail has failed to do so, on giving notice and after a reasonable period. Network Rail is then obliged to “pay to the Station Facility Owner on demand the costs and expenses properly incurred in carrying out such work.”

4.9 The ‘Equipment Inventory’ is defined to mean the inventory contained in Appendix 4 to Annex 1.

4.10 Appendix 4 to Annex 1 contains the following relevant categories of Equipment namely,

“(8) Security Installations (including CCTV) and Fire Alarm Systems

(10) Retail Telecomms Systems. This means the systems identified in (a) below, including but not limited to) items mentioned in (b) below but excluding items mentioned in (c) below;

(a) public address systems - information display systems (including LED, LCD, or flap type (Solari boards) and monitor based systems) - Station clock systems closed circuit TV for crowd control

(b) customer terminal/premises equipment associated with such system e.g. processors, displays, speakers and amplifiers – local cabling and wiring including any local data/analogue communications devices associated with the Station;

(c) Circuits connecting retail telecoms systems to remote locations (using intermediate and/or trunk telecoms cabling) or providing connections to other applications (for example a form of information generator)”


In respect of these categories the Station Facility Owner is shown as being responsible for Maintenance, and Network Rail for Repair except in the case of category (a) where the SFO is responsible for repair of tubes and (whether due to breakdown or timetable change) flaps on displays.

4.11 In terms of Equipment and Elements not comprising of retail telecommunications equipment and CCTV in practice, these obligations have led to Network Rail and First operating separate helpdesks to meet any reactive works required (“faulting”). In general, responsibility for fault rectification (whether Station Facility Owner or Railtrack, and/or whether it is Maintenance or Repair activity) is agreed via contact between the two helpdesks. However, the exception to this is Retail Telecommunications Equipment and CCTV where one helpdesk looks after fault rectification for both Network Rail and First.
4.12 The contractual provisions have been in place since privatisation in the mid 1990s. A number of financial settlements have been reached in the past, but these have not agreed the interpretation and application of the maintenance and repair obligations.  Following a settlement which covered up to 31st March 2009, there is an arrangement between Network Rail and First that the maintenance and repair obligations of both parties should currently be undertaken by First, and their cost shared equally but without prejudice to the Parties’ views as to the correct allocation of the same and the outcome of this reference. 


Maintenance and Repair 

4.13
Condition A1.2 of NSAC defines ‘Maintenance’ to mean,


“the carrying out of the following….:

(a) in relation to every part of the Station:

(i) any treatment, operation or work of a routine and foreseeable nature whether necessary at regular or irregular intervals which is required (whether by any current statutory or other code of practice or otherwise) from time to time to facilitate the efficient and safe operation and/or use in compliance with the requirements of any Statute of the relevant part for any purpose permitted by the Relevant Agreement;

(ii) the replacement of such parts of the Station as require, or are designed for, regular replacement; and 

(iii) any inspection or certification required by a Statute or for the purpose of any treatment, operation or works described in this paragraph (a); and 

(b) in relation to the Equipment, all treatment, operations and works which are recommended in a current manufacturer’s operating or maintenance manual (as updated from time to time) at the intervals and in the manner so recommended;”

4.14
‘Repair’ is defined to mean,


“in relation to every part of the Station the carrying out,…of:

(a) any work required to keep the Station in no worse a state than evidenced by the Statement of Condition; and 

(b) any work required so that the Station is safe for operation and/or use in compliance with the requirements of any Statute for any purpose permitted by the Relevant Agreement;

but does not include the carrying out of:

(c) any Maintenance;

(d) any work to the Station which is the responsibility of any third party now or in the future entitled to occupy any part of the Station under any of the Existing Agreements; or

(e) renewal of any item for so long as repair may still reasonably be undertaken and the costs of Maintenance are not in consequence increased above a reasonable level;”

ADP is being asked to determine what tasks fall within the definitions of Maintenance and Repair in accordance with those conditions.

Allocation of Activities to Maintenance or Repair in practice 

4.15
The dispute is as to which activities are ‘Maintenance’ and which ‘Repair’. In regard to faulting, reactive works, these activities are currently carried out under contract between First and a single third party contractor. Faulting is an umbrella term covering all reactive works, that is to say works carried out as a result of equipment being reported as faulty whether because they are not working (partially or fully) or are defective. The contractor provides a preliminary helpdesk, investigation and maintenance and repair of the Equipment as needed. The parties cannot agree which activities included within faulting are maintenance and which repair. Planned preventative maintenance for this Equipment is also carried out by the third party contractor working for First.

4.16
The SFO is billed by the third party contractor, typically under a fixed priced contract, for the reactive work and planned preventative maintenance carried out. However, the invoices do not break down the reactive work activities collectively called ‘faulting’ and therefore it is not possible to identify how much of the work is Maintenance and how much is Repair nor how what should be paid by each of the parties.  Under this contractual approach the contractor is taking some commercial risk, as the charge is constant and not altered by the number of ‘faults’ reported.

4.17
It is standard procedure for the third party contractor to keep in stock a supply of spares. Spares may include spare assets or consumables. Consumables are frequently low value replacement parts such as fuses, batteries and bulbs. When Network Rail install a system, it is typical to provide spares as part of the capital cost for continuity of service.

4.18
Again the difficulty in respect of faulting is to establish each party’s responsibility for the cost of the spares because some faulting activities require the use of a spare while others do not. Further there is a dispute whether spares that replace a part within an asset are a Maintenance activity, or Repair activity. 

4.19
Network Rail considers that NSAC does not recognise the existence of software nor the requirement for its maintenance and repair although it does refer to ‘Systems’. First considers that the reference to ‘Systems’ includes software. The parties cannot agree whether work on software which is required to operate the Retail Telecommunications Equipment and CCTV is a Maintenance or Repair activity, or some other operating cost not falling within the definitions. 

4.20
Currently the third party contractors responsible for software support on behalf of First tend to perform day to day planned preventative maintenance and faulting, on the systems as well as providing licenses. Some of this support is provided remotely. 
4.21
Software support must therefore be classified as either Maintenance and the responsibility of the Station Facility Owner, and/or a Repair or neither in which case it should form part of the Qualifying Expenditure or Long Term Charge cost.

Whole System Renewals
4.22
On top of the day to day continuity described above, Network Rail and other parties plan whole system renewals for a future period when it is predicted that it would be more economical to renew than it is to Repair.

4.23
Network Rail is funded for these like for like renewals via the Control Period funding mechanism.

4.24
Since the introduction of electronic information, new Software is provided as part of a whole system upgrade when it is a stand alone system. At the end of testing and rewriting, the system is formally accepted by Network Rail, SFO and the software provider. There are also cases where Stations are driven from a central controller which already exists and so no software upgrade is required. These may be CCTV control centres. Software support assets, such as PCs and GUIs are usually renewed as part of the System.

4.25
Following a whole system renewal, it is not unusual for any remaining stock of spares, and the reusable parts of the replaced system, to be allocated to other similar Equipment which is not being replaced and which the SFO continues to operate.

Station Charging

4.26
At franchised Stations, Network Rail charges rent to the SFOs. It also takes a Long Term Charge. Long Term Charges are set by the Regulator every control period. Additions to the Long Term Charge can be made via Station Change, and can cover ongoing Maintenance/Repair(renewal), where applicable, and/or capital costs. Station Change can also be undertaken by the SFO and can include the Repair responsibility for any Equipment installed.

4.27
The SFOs operate the Stations, including the provision of amenities and services, as well as the Maintenance and Repair to items of Equipment and Elements listed in the Station Annexes (Appendix 4 and 5 to Annex 1) as their responsibility [see Appendix 6]. This operating cost, known as Qualifying Expenditure (“QX”), is charged to beneficiaries (if any) at the Station.

4.28
Unless a fixed charge is agreed, the SFO is obliged to provide a Best Estimate to the beneficiaries at the Station. This is charged on a periodic basis with “wash ups” adjusting charges to actual costs. It covers QX charges such as staff, cleaning, utilities, maintenance to items of Equipment and Elements including Retail Telecommunications and CCTV Systems. These charges are agreed between the SFO and its beneficiaries and Network Rail has no visibility of them.

4.29
To the extent therefore that repair and maintenance is not covered by the Repairing and Maintenance obligations it falls either within the Long Term Charge or the Station QX.

5.
Summary of THE ISSUES IN dispute

5.1
Both parties agree that: 

5.1.1 Planned preventative day to day activity is Maintenance (where the third party contractor meets Network Rail standards and specifications for Maintenance regimes); First considers that some of the activities carried out by the contractor are Repair;

5.1.2 Like for like installation or renewal of a whole hardware system belonging to Network Rail once the existing system belonging to Network Rail is life expired is a renewal and is the responsibility of Network Rail and does not form part of either Maintenance or Repair nor of this dispute;

5.1.3 The individual cost of a Maintenance or Repair activity could be provided by the relevant third party contractor; 

5.1.4 The sharing of common costs in proportion to each party’s obligations, via a single third party contractor and helpdesk to cover Maintenance and Repair activities for hardware, and a third party contractor and helpdesk for Software, is preferred by both parties as it is believed to be more economical and efficient than having separate contractors;

5.2 Both parties:

5.2.1 Have resolved this issue prior to 1st April 2009, through a Settlement Agreement, but the issue of what is repair and maintenance was not concluded in the settlement;

5.2.2 Have identified 4 fault types and wish to agree whether they fall in to maintenance or repair activities;

5.2.3 Wish to achieve efficient and comprehensive maintenance and repair of Retail Telecommunications Equipment and CCTV systems;

5.2.4 Wish to continue using the third party contractor as a single point of contact but with the appropriate resulting cost allocation;
5.2.5 Intend to use the determination of this dispute to negotiate the allocation of the costs. The Panel are therefore not being asked to determine the actual costs but rather to determine which particular activities are maintenance and which repair of the retail telecommunications equipment and CCTV.
5.3 The areas in dispute are:

5.3.1 Faulting: The allocation of those reactive activities which fall under the umbrella term ‘faulting’ to Maintenance or Repair for hardware and software;

5.3.2 Spares: The responsibility for the cost of spares which are kept by the third party contractor;

5.3.3
Software: Who pays for this on an ongoing basis? 

5.4
Each of these areas is represented in the examples set out in Appendix 1.

6.
explanation of each issue in dispute with response

6.1 The parties have agreed the following list of faults and actions taken to deal with them.

6.2 There are 4 Fault types. At the end of each, the parties respective submissions are set out as to whether they should be Maintenance, Repair, or enhancement which is neither Maintenance or Repair or something else. This is supported by a witness statement from Network Rail in Appendix 3. It is assumed for the purpose of this exercise that all equipment is owned by Network Rail and therefore in the definition of Equipment.

Fault type 1: investigate and rectify a fault without using a spare
a)
No fault found

b)
Clear on test

c)
Self rectified

d)
Human error

e)
Reboots

f)
Restarts

g)
Power restored

h)
Power cycles

i)
Resets

j)
Software configuration/re-ghosting

k)
Software amendment

l)
Synchronising

m)
Adjustment

n)
Reterminated

o)
Reconnected

p)
Re-wiring

q)
Degassed

r)
Hardware configuration

s)
Disconnect

t)
Items repaired

u)
Request to relocate or realign equipment

Network Rail Submissions as to Fault Type 1 

6.3 Network Rail submits that all Fault Type 1 are Maintenance because they consist of:
6.3.1 any treatment, operation or work of a routine and foreseeable nature whether necessary at regular or irregular intervals which is required (whether by any current statutory or other code of practice or otherwise) from time to time to facilitate the efficient and safe operation and/or use in compliance with the requirements of any Statute of the relevant part for any purpose permitted by the Relevant Agreement;

6.3.2 any inspection or certification required by a Statute or for the purpose of any treatment, operation or works described in this paragraph (a); and 

6.3.3 in relation to the Equipment, all treatment, operations and works which are recommended in a current manufacturer’s operating or maintenance manual (as updated from time to time) at the intervals and in the manner so recommended;”

First Submissions as to Fault Type 1

6.4 First agree that many of the faults in type 1 are Maintenance – a), b), c), d), g), o) q) and u). In those cases First suggest that a view from ADP is not necessary as both parties are in agreement.

6.5 There are some faults which are not Maintenance. Some are of not of a routine nature, and some faults can be said to be foreseeable, some faults are not, otherwise they would be prevented. These faults are of a corrective nature, rather than preventative.

6.6 In the cases where faults are investigated and rectified without using a spare, then the fault will be maintenance where they relate to the normal running of the item e.g. change in batteries or consumable parts (which fall under the Maintenance definition (a)(ii)), replugging of loose cables, routine and foreseeable operations such as correcting clock times etc. 

6.7 However, where a fault has occurred (which is not the exhaustion of a consumable part under (a)(ii)) and the item needs an intervention in order to make it operate again that is not periodic review at specified intervals ((b) because it is an ad hoc request for correction and it is not routine and foreseeable piece of work as it is a specific failure which needs correction), it is a Repair.

Fault type 2: Investigate and rectify a fault with a spare

a)
Replacement of data card

b)
Replacement of cable

c)
Replacement of fuse

d)
Replacement of power supply

e)
Replacement of distribution board

f)
Replacement of PC

g)
Replacement of drive board

h)
Replacement of keyboard

i)
Replacement of multiplexor

j)
Replacement of tube

k)
Replacement of speaker

l)
Replacement of microphone

m)
Replacement of CCTV camera 

n)
Replacement of amplifier 

o)
Replacement of touch screen work station

p)
Replacement of CIS monitor

Network Rail Submissions as to Fault Type 2

6.8 Network Rail submits that all Fault Type 2 are Maintenance, with some needing further clarification, because they consist of:
6.8.1 treatment, operation or work of a routine and foreseeable nature whether necessary at regular or irregular intervals which is required (whether by any current statutory or other code of practice or otherwise) from time to time to facilitate the efficient and safe operation and/or use in compliance with the requirements of any Statute of the relevant part for any purpose permitted by the Relevant Agreement;

6.8.2 the replacement of such parts of the Station as require, or are designed for, regular replacement; and 

6.8.3 treatment, operations and works which are recommended in a current manufacturer’s operating or maintenance manual (as updated from time to time) at the intervals and in the manner so recommended;

First Submissions as to Fault Type 2

6.9 If work is “required so that the Station is safe for operation and/or use in compliance with the requirements of any Statute for any purpose permitted by the Relevant Agreement”, then those faults are of Repair

6.10 Some of the parts replaced such as CIS monitors are substantial parts of the equipment (and high value), and are not designed for regular replacement, and so do not fall within the definition of Maintenance.

6.11 For faults where a ‘spare’ is used, and the 'spare' is a consumable it therefore falls within part a(ii) of the definition, i.e. it is maintenance.  Where the spare is not a consumable then it does not fall under part of a(ii) of the definition. If it is not being fitted as part of a routine arrangement at intervals under the manufacturer’s recommendation it is not covered by part (b) of the definition. If it was routine and foreseeable under (a)(i) then it is unlikely to require a non-consumable spare, and so the fault requires a Repair.

Fault Type 3: No fault and system works to specification, but TOC requests better product (hardware or software) to improve service (an upgrade or enhancement of kit) prior to a whole system renewal

Network Rail Submissions as to Fault Type 3

6.12 These are all enhancements to which First has no contractual entitlement. They can be introduced and charged for by the parties by agreement between them.

First Submissions as to Fault Type 3

6.13 The cost of an enhancement should be borne as agreed between the relevant parties. The enhancement does not fall within the definition of Maintenance, but there could be instances were the work is being requested for “compliance with the requirements of any Statute”, and so may fall under the definition of Repair. Changes (which may be described as enhancements) are identified in order to keep up with current requirements for passenger service or changes to operations/activities on the station or network.  If the change is caused by TOC requirement for an enhancement it is TOC responsibility.  If by Network Rail change in operation or policy it should be Network Rail responsibility.

6.14 All faults in this section have been categorised as those which the TOC requests for a better product to improve service. However they can include a number of things which seem to be adjustment to normal practice and the results of Network Rail's action. 

Fault type 4: third party issue [e.g. electricity company, building contractor]

a) 
Damage

b) 
Not part of contractor remit

c) 
Works issue

Network Rail Submissions as to Fault Type 4:

6.15 Network Rail submits that the party for whom the contractor is working should bear the cost of the above, as it has the contractual right to recover the same from the contractor and therefore the easiest means of recovery and that  the same should not be treated as Maintenance or Repair.

First Submissions as to Fault Type 4:

6.16 First submits that is the ultimate party that requested or has caused the work who should bear the cost. The SFO will seek for the work to be done so that customer service is not adversely impacted. 

6.17 However, there is a difference between who enforces against the third party and who takes the risk of a failure to recover compensation.   Where a third party causes damage which needs to be corrected then that is Repair (it is not routine and foreseeable (a)(i), consumables (a)(ii) or correction work undertaken at regular intervals in accordance with manufacturer advice).  The costs of that repair may be recovered from the third party and Network Rail and SFO are both obliged to take whatever action is necessary to make such recovery, however failing recovery then the loss lies with the party responsible for Repair.

7.
any further issues raised 
7.1
No Further Issues Raised 

8
decision sought from the PANEL

8.1
The Panel is asked to determine:

8.1.1.
Whether in relation to the fault types, the remedial actions carried out are Maintenance or Repair as defined by the NSAC definitions;

9
Appendices and Annexes

9.1
The parties confirm that they have complied with Rule A1.34 of the Access Dispute Resolution Rules, which requires that 

“Copies of the following documents shall also be annexed and cross referenced to the reference:

the relevant extracts of contractual documents containing the provision(s) under which the referral to the Panel arises (other than provision(s) from Access Conditions);

the relevant extracts of contractual documents containing provision(s) associated with the substance of the dispute; and any other documents referred to in the reference”.  (Rule A1.34)

9.2 Extracts of Access Conditions/ Network Code are included where the dispute relates to previous (i.e. no longer current) versions of these documents.

9.3 All appendices, and annexes have been bound into the submission, and are consecutively page numbered.

9.4 Any information only made available after the main submission has been submitted to Panel Members, will be consecutively numbered, so as to follow on at the conclusion of the previous submission. 

Appendix 1
Fault Type Data

Appendix 2
Equipment abbreviations 
Appendix 3
Witness Statement Network Rail  
Appendix 4
Relevant Stations 
Appendix 5
Relevant NSAC definitions

Appendix 6
Station Specific Annex [Template via ORR website]

Appendix 7
Annex 6 Abatement regime 
Appendix 8
National Station Access Conditions 1996 (England and Wales)

Appendix 9
National Station Access Conditions 1996 (Scotland)


Appendix 10
Railways Act 1993  

10
signatures

Signed for Network Rail……………………………. Dated……………………

Signed for First……………………………………….Dated……………………
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