Access Disputes Panel Paper

Reference ‘ADP 52’

first gbRF and network rail joint reference to ADP 52
in the matter of a reference to the ACCESS Disputes panel entitled ADP 52
1 details of parties

1.1 The names and addresses of the parties to the reference are as follows:-
(a) GB Railfreight Limited whose Registered Office is at 15-25 Artillery Lane, London E1 7HA (" First GBRf") ("the Claimant"); and

(b) Network Rail Infrastructure Ltd whose Registered Office is at King’s Place, 90 York Way, London, N1 9AG ("NR").

(c) First GBRf contact details :

Steve Turner

Development & Performance Manager
First GBRf

15 – 25 Artillery Lane

London

E1  7HA

Tel
07799  336636

Fax
020  7983  5171
Email
steve.turner@firstgroup.com

(d) Network Rail contact details :

Gordon Cox
Customer Relationship Executive
Network Rail
East Anglia House
12-34 Great Eastern Street

London

EC2A 3EH
Tel
07825-258917
Fax
020-7904-4418
Email
gordon.cox@networkrail.co.uk
2 The Parties’ right to bring this reference

2.1 First GBRf and NR entered into a Track Access Contract (TAC) on the 29th January 2008, which expires at the Principal Timetable Change Date in December 2016.
2.2 This matter is referred to the Access Disputes Panel ("the Panel") for determination in accordance with Clause 13 of the Track Access Contract and Network Code Condition J 13.1 (g).
 

3 Contents of reference
The Parties have together produced this joint reference and it includes:-

(a) The subject matter of the dispute in Section 4;

(b)  A summary of the issues in dispute in Section 5;

(c) A detailed explanation of the issues in dispute prepared by the claimant with a paragraph by paragraph response from NR in Section 6;

(d) Any further issues raised by NR in Section 7; 

(e) The decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 8;   and

(f) Appendices and other supporting material.

 
4 subject matter of dispute

4.1 This dispute arises from an application by First GBRf, under Condition J7 of the Network Code, to transfer quantum access rights for the operation of services to and from Fort William, on behalf of its new customer, Rio Tinto. The rights are presently held by DB Schenker.
4.2 Network Rail has rejected the First GBRf application due to claiming that DB Schenker has demonstrated ‘reasonable ongoing commercial needs’.
4.3 First GBRf believes that the actions taken and information provided by DB Schenker in the change over period of the Rio Tinto contract run counter to DB Schenker having a commercial need to retain the pathways and does not assist in the delivery of a reliable service to Rio Tinto.
 
5 summary of dispute

5.1 In early October 2009, Rio Tinto (Alcan) issued a tender for the provision of trains to deliver coal to Lynemouth Power Station, and alumina to Lynemouth Smelter and Fort William Smelter.
5.2 On the 16th February 2010, First GBRf was notified in writing that they had been successful in the tender process for all services and they would start on 20th February 2010. However as the successful party, First GBRF was advised prior to this date by telephone and it is understood that the unsuccessful parties were also told.
5.3 First GBRf took the view that all coal services and the alumina services between North Blyth and Lynemouth operated as discrete services for Rio Tinto and that the Fort William services operated as part of the DB Schenker ‘Network’ services.
5.4 First GBRf therefore submitted an application to transfer quantum access rights, under Condition J7 of the Network Code, to transfer the coal services and the alumina services between North Blyth and Lynemouth. This application was made on 10th February 2010.
5.5 Network Rail responded on the 8th March 2010, stating that the rights applied for would transfer as DB Schenker had agreed to release them.
5.6 At 22:06 on 8th February 2010 an email arrived with John Dean, Head of Employee relations from DB Schenker ‘requesting details of measures that First GBRf  envisages it shall take in relation to the employees of DB Schenker Rail (UK) employees at Tyne Yard and Fort William, who will transfer to First GBRf upon the transfer of the business’ – this letter is attached as Appendix A. It is noted however that this letter is dated 4th February 2010.
5.7 On the 15th February DB Schenker supplied 6 months of information regarding the roster for Fort William staff detailing what trains they had each worked. An extract of this information is provided in Appendix B.
5.8 This clearly shows that DB Schenker considered that trains with the head code 6Y15 and 6E16 were in fact Alcan trains.
5.9 First GBRf undertook analysis of data that it had collated in the bidding process that revealed that between 1st June and 22nd December a total of 3,282 wagons were moved on these trains. Of this total, 2,916 wagons (89%) were Alcan wagons, with other traffic accounting for 366 wagons (11%).

5.10 On 19th February 2010, DB Schenker ceased to employ the staff at Fort William and advised them that they would become First GBRf employees on 20th February.
5.11 Therefore with due consideration that :

· DB Schenker took the view that 6E16 and 6Y15 were Alcan trains,
· 89% per cent of the traffic operated on these trains was Alcan,
· DB Schenker were planning to transfer all of its employees based at Fort William to First GBRf, due to the transfer of this Alcan work,
· this work was awarded to First GBRf as part of a competitive tendering process,
· First GBRf were replacing DB Schenker in the provision of these services,
· and that Network Code Condtion J.7.1.2. states

[image: image1.emf]
First GBRf decided to submit an application to transfer quantum access rights, under Condition J7 of the Network Code, to transfer 6Y15 and 6E16 access rights from the incumbent operator. These letters are attached as Appendix C.
5.12 On the 18th March 2010, Network Rail advised First GBRf that it had failed in its attempt to transfer the pathways due to DB Schenker providing evidence of a ‘reasonable ongoing commercial need’ for the rights. These letters are attached as Appendix D.
5.13 In these letters First GBRf does not feel that Network Rail has adequately ‘set out the reasons for failure’, as per Network Code Condition 7.7. However at the same time, First GBRf acknowledges that Network Rail would not necessarily be aware of the behaviours of DB Schenker around other matters that may influence Network Rails conclusion of ‘for reasonable ongoing commercial need’.

5.14 Prior to the rejection letters sent to First GBRf on 18th March, Network Rail had received letters from DB Schenker advising that they still had commercial contracts in place that justified the retention of the access rights to / from Fort William. NR have subsequently been given access to these commercial contracts & believe they provide evidence to justify the conclusion that DB Schenker has a reasonable ongoing commercial need.
6 explanation of each issue in dispute with response
6.1 Issue 1 by Claimant.
That the actions by DB Schenker have not been consistent with regard to demonstrating ‘reasonable ongoing commercial need’ and that as a result of actions taken by DB Schenker and the results of the Rio Tinto tender process, the quantum access rights for train paths 6Y15 and 6E16 should transfer to First GBRf.

6.2 Issue 1 Response by Network Rail.

Network Rail is not party to any TUPE arrangement between DB Schenker and First GBRf and whilst the arguments made by First GBRf are cogent, TUPE is not an issue that can be considered when considering the transfer of access rights under Part J of the Network Code.

DB Schenker has provided evidence of in situ commercial contracts to justify Network Rail’s conclusion that they have reasonable on going commercial need.

7 any further issues raised

7.1 None.
 
8 decision sought from the PANEL

8.1
The Panel is asked to determine by First GBRf :
(a) Due to the minimal amount of traffic being conveyed, the vast majority of traffic switching operators, First GBRf being awarded the contract to operate Alcan trains (as part of a tender process) and action taken by DB Schenker in transferring all it staff at Fort William, that it is not ‘reasonable’ for DB Schenker to claim an ongoing commercial need and therefore the quantum access rights for train paths 6Y15 and 6E16 should transfer to First GBRf.
8.2 The Panel is asked to note NR’s views that;
(a) The transfer of staff under TUPE is not relevant in the consideration for transfer of access rights under Part J of the Network Code. The incumbent operator, DB Schenker has demonstrated reasonable on going commercial need to retain the quantum access rights.
9 signatures
 

For and on behalf of First GBRf 
For and on behalf of NR
Signed [image: image2.emf]
Signed
Print name: Steve Turner
Print name: 
Gordon Cox
Position:
Development &                    
Position:
Customer Relationship

Performance Manager


Executive
 Date:
30th March 2010
  
Date:

31st March 2010
 

10 Appendices and Annexes
Appendix A

[image: image3.emf]  John Dean   Employee Relations  Manager   F irs t GBR f   15 - 25 Artiller y Lane   London   E1 7AH         4 th  February 2010         Dear Sir/Madam   CHANGE OF CONTRACT SERVICE PROVISION FROM DB SCHENKER RAUL (UK) TO  FIRST GB RAILFREIGHT FOR ALCAN FREIGHT TRANS P ORTATION   The purpose of this letter is to request details of measures that First GBR f  envisages it shall  take in relation to the employees of DB Schenker Rail (UK) employees at Tyne Yard and Fort  William, who will transfer to First GBRf upon the transfer of the business pursuant to the  Transfer of Undertakings (Protection of Employment)  Regulations 2006 ("TUPE").     This information is required in accordance with  legal  obligation s  to inform and consult with the  appropriate representatives of the affected employees under Regulation 13 of TUPE.   First  GBRf has a  legal  obligation to provide  details of envisaged measures  with respect to the  affected employees  pursuant to Regulation 13(4) of TUPE in good time before the transfer date.    Please therefore  provide in writing to  Josie Pug sley, HR Manager, DB Schenker Rail (UK),  Industrial, Carr Hill , Doncaster, DN4 8DE detailed information of any measures  you  envisage   you will take with respect to the affected employees , including when such measures will be  taken and how you propose to introduce such measures, by no later than  Friday, 1 9 th  February  2 010 .        We reserve the right to refer to this letter and any reply you may make , should any of the  affected employees or their representatives bring claims or legal action in respect of parties’  compliance with TUPE or other legal obligations.   Yours sincer ely     Josie Pugsley   HR Manager  


Appendix B
Extract of Fort William roster details for Fort William staff :
[image: image4.emf]Work Depot Date Home Depot Surname Initials Act Turn Turn Desc Act Bk On Act Bk Off Act Total Alcan

FWD 10-Aug-09 FWD REID AD 605 Pilot/6E16 C'lrich 1110 2157 1047 Alcan

FWD 10-Aug-09 FWD MACLEOD AJ 606 Car C'lrich 6Y15 958 1539 541 Alcan

FWD 11-Aug-09 FWD REID AD 605 Pilot/6E16 C'lrich 1110 2157 1047 Alcan

FWD 11-Aug-09 FWD ROSS A 606 Car C'lrich 6Y15 958 1539 541 Alcan

FWD 12-Aug-09 FWD REID AD 604 Alcan pilot 1010 1758 748 Alcan

FWD 12-Aug-09 FWD MACLEOD AJ 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 12-Aug-09 FWD YOUNG N 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 13-Aug-09 FWD REID AD 604 Alcan pilot 1010 1758 748 Alcan

FWD 13-Aug-09 FWD MACLEOD AJ 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 13-Aug-09 FWD YOUNG N 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 14-Aug-09 FWD REID AD 604 Alcan pilot 1010 1758 748 Alcan

FWD 14-Aug-09 FWD MACLEOD AJ 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 14-Aug-09 FWD YOUNG N 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 17-Aug-09 FWD REID AD 606 Car C'lrich 6Y15 958 1539 541 Alcan

FWD 17-Aug-09 FWD YOUNG N 605 Pilot/6E16 C'lrich 1110 2157 1047 Alcan

FWD 18-Aug-09 FWD REID AD 606 Car C'lrich 6Y15 958 1539 541 Alcan

FWD 18-Aug-09 FWD MACLEOD AJ 605 Pilot/6E16 C'lrich 1110 2157 1047 Alcan

FWD 19-Aug-09 FWD REID AD 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 19-Aug-09 FWD MACLEOD AJ 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 19-Aug-09 FWD YOUNG N 604 Alcan pilot 1010 1758 748 Alcan

FWD 20-Aug-09 FWD REID AD 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 20-Aug-09 FWD MACLEOD AJ 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 20-Aug-09 FWD YOUNG N 604 Alcan pilot 1010 1758 748 Alcan

FWD 21-Aug-09 FWD REID AD 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 21-Aug-09 FWD MACLEOD AJ 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 21-Aug-09 FWD YOUNG N 604 Alcan pilot 1010 1758 748 Alcan

FWD 22-Aug-09 FWD REID AD 5209 CRI Z66 OBAN Z67 CRI 850 1850 1000 Other

FWD 23-Aug-09 FWD ROSS A 5300 CRI Z24 OBAN Z25 CRI 950 2050 1100 Other

FWD 24-Aug-09 FWD REID AD 606 Car C'lrich 6Y15 958 1539 541 Alcan

FWD 24-Aug-09 FWD ROSS A 605 Pilot/6E16 C'lrich 1110 2157 1047 Alcan

FWD 25-Aug-09 FWD REID AD 6606 6T00 WAR 1000 1500 500 Other

FWD 25-Aug-09 FWD ROSS A 605 Pilot 1110 1610 500 Alcan

FWD 26-Aug-09 FWD REID AD 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 26-Aug-09 FWD MACLEOD AJ 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 26-Aug-09 FWD ROSS A 604 Alcan pilot 1010 1758 748 Alcan

FWD 27-Aug-09 FWD REID AD 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 27-Aug-09 FWD MACLEOD AJ 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 27-Aug-09 FWD ROSS A 604 Alcan pilot 1010 1758 748 Alcan

FWD 28-Aug-09 FWD REID AD 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 28-Aug-09 FWD MACLEOD AJ 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 28-Aug-09 FWD ROSS A 604 Alcan pilot 1010 1758 748 Alcan

FWD 31-Aug-09 FWD MACLEOD AJ 605 Pilot/6E16 C'lrich 1110 2157 1047 Alcan

FWD 31-Aug-09 FWD ROSS A 606 Car C'lrich 6Y15 1039 1539 500 Alcan

FWD 01-Sep-09 FWD MACLEOD AJ 605 Pilot 1100 1610 510 Alcan

FWD 02-Sep-09 FWD REID AD 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 02-Sep-09 FWD MACLEOD AJ 604 Alcan pilot 1010 1758 748 Alcan

FWD 02-Sep-09 FWD ROSS A 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 03-Sep-09 FWD REID AD 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 03-Sep-09 FWD MACLEOD AJ 604 Alcan pilot 1010 1758 748 Alcan

FWD 03-Sep-09 FWD ROSS A 601 6E16 Mossend D Car 1728 401 1033 Alcan

FWD 04-Sep-09 FWD REID AD 602 D Car Mossend 6Y15 431 1531 1100 Alcan

FWD 04-Sep-09 FWD MACLEOD AJ 604 Alcan pilot 1010 1758 748 Alcan

FWD 04-Sep-09 FWD ROSS A 601 6E16 Mossend D Car 1728 401 1033 Alcan
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[image: image5.emf]
Appendix C

(continued)
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Appendix D

(continued)
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