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Skeleton Submission for Directions Hearing on 20 May 2009

	


This skeleton submission is prepared in accordance with directions from the Disputes Secretary dated 6 May 2009.  It outlines the issues being referred to the ADP by the FG TOCs subject to adjustment following the directions hearing.  At this stage and fro the purposes of directions, evidence and supporting documentation is not included and figures for potential losses are not proposed.
1 details of parties

The Claimants
1.1 This claim is brought on behalf of four Train Operating Companies ("FG TOCs") which are group companies of First Rail Holdings Limited ("FRH").  Following directions from the Disputes Secretary in this matter, and in the interests of the efficient management of parallel claims, all FG TOCs' claims relating to the subject matter of this reference are brought together and are the subject of this reference.  To the degree necessary each FG TOC relies upon this reference as setting out its individual claim.  The FG TOCs understand that similar issues are to be raised by other TOCs (Southern and Southeastern) and agrees that all such issues be determined together in this Panel process. 
1.2 The names and addresses of the FG TOCs are set out in Schedule 1.  Each has appointed FRH to represent it in the management of its claim including all correspondence and representation.  FRH's details and address for this purpose is as follows:

First Rail Holdings Ltd

3rd Floor

E Block

Macmillan House

Paddington Station

London W2 1FG

Contact: Duncan Rimmer,

Senior Financial Project Manager

Mobile No: 07702 670693; 

email address: duncan.rimmer@firstgroup.com
The Respondent 
1.3 The respondent's name and address is as follows:


Network Rail Infrastructure Limited

(formerly known as Railtrack PLC) 

whose Registered Office is at: -

Kings Place,

90 York Way,

London N1 9AG


(“Network Rail”) 

1.4 Network Rail operates certain large stations as Station Facility Owner ("SFO") subject to the terms of Station Access Contracts with train operators, the Station Annexes
 and the Railtrack Independent Station Access Conditions 1996 ("RISAC")
.  Network Rail has had Station Access Agreements in relation to relevant stations (the "Stations") with each of the FG TOCs throughout the period to which the 2006/7 Qualifying Expenditure ("QX") (which is the subject of this dispute) relates.  Schedule 2 sets out the stations and the FG TOCs which have Station Access Agreements, relevant to this reference.
 
2 The Parties’ right to bring this reference
2.1 This matter is referred to an Access Disputes Panel ("the Panel") for determination in accordance with Condition 53.1 of RISAC which provides that:
"…any dispute or claim arising out of or in connection with these Station Access Conditions or a Station Access Agreement shall be resolved by the Industry Committee (save where the parties agree to submit the dispute to mediation instead)…"

2.2 The dispute concerns incorrect allocation and calculation of costs charged by Network Rail to QX in respect of the Stations.  It has arisen following an inspection of books, records and accounts relating to the financial year 2006/7 undertaken on behalf of the FG TOCs over an extended period in accordance with RISAC condition 38.  This investigation has highlighted a number of issues of principle and interpretation (more fully described below) concerning how QX is calculated, which, as contractual matters of principle are properly determined by the Panel.  As noted in AD14 the Panel is the correct forum for matters of principle (paragraph 3.2):
"The Committee noted that

3.2  its locus to hear the proceedings was as defined in ISAC(96) 53.1, insofar as the matters in question were matters of principle;  to the extent that they related to the figures expressed in a Certificate, the Committee was of the opinion that ISAC(96) 53.2 obliged the parties to seek Expert Determination, at their mutual cost, in accordance with the Access Dispute Resolution Rules (ADRR) Part D."

Emphasis added
2.3 In addition to the matters referred to dispute by this reference, the investigation has identified a number of inaccuracies and discrepancies in the calculation of QX by Network Rail.  These matters are the subject of challenges by FG TOCs to Certificates issued by Network Rail under RISAC 35 which are in turn subject to resolution by expert determination in accordance with RISAC 53.2 (in accordance with the section of AD14 quoted above).  A list of issues so far identified for reference to an expert is attached at Schedule 3.  Clearly the outcome of this reference may impact upon the correct calculation of the Certificates issued by Network Rail and therefore inform the expert determination process.  As such the issues in Schedule 3 may be affected by the results of this process although the Panel is not asked to make any determination in respect of them directly. 
3 Contents of reference

3.1 This reference is a sole reference submitted pursuant to directions from the Disputes Secretary on behalf of the FG TOCs.  It includes 
(a) The subject matter of the dispute in Section 4;

(b) A summary of the issues in dispute in Section 5;

(c) A detailed explanation of the issues in dispute prepared by the FG TOCs in Section 6;

(d) The decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 7;   and

(e) Appendices and other supporting material.

4 subject matter of dispute
4.1 This is a dispute regarding the correct calculation of QX and the operation of the inspection and adjustment process for QX.  The process (as relevant) by which QX is calculated and inspections take place is set out in part 6 (Conditions 32-43) of RISAC and is as follows:
(a) Prior to the commencement of each accounting year, Network Rail (as SFO) notifies each relevant train operator in respect of each station of its best estimate of the Total Variable Charge and the amount of the Fixed Charge applicable to the operator (RISAC 32.2).  This dispute relates to the Total Variable Charge which is defined (page 19 RISAC) as the relevant train operator's proportion of the QX.  The notice contains a detailed breakdown of the charges including a detailed breakdown of the estimated QX (RISAC 32.3);
(b) Each train operator pays to Network Rail the estimated Total Variable Charge in equal four weekly instalments on account (RISAC 33.6);

(c) Following the end of each accounting year and half year Network Rail (as SFO) calculates the relevant charges for that accounting year or half year and provides a certificate of the sum payable (the Residual Variable Charge) by each train operator to the SFO (RISAC 34).  This certificate contains details of the costs to the same level as required by RISAC 32.3 (RISAC 34.3);
(d) Adjustments to payments made on account are then calculated (RISAC 35) and the difference between sums already paid and the sums specified in the certificates (plus interest) is paid (RISAC 35.2);
(e) As the above process is based upon estimates, assessments and certificates prepared and issued by Network Rail, on the basis of information available principally to it as SFO, RISAC 38 provides for a train operator to inspect the relevant records:



"Each User … shall be entitled to inspect (or procure that its agents or representatives inspect) the books, records and accounts kept by the Station Facility Owner in respect of the Station (including any financial and operational records or data), insofar as they relate to the Common Station Amenities or the Station Services, at any reasonable time upon reasonable notice to the Station Facility Owner."

(f) Following such an investigation RISAC 39 provides for the certificate of QX to be adjusted where errors or discrepancies are found:

"39.1
If, upon or following any inspection in accordance with Condition 38 by a Passenger Operator, the amount of the Residual Variable Charge in respect of any Accounting Year or Accounting Half-Year commencing not earlier than 18 months prior to the date on which the inspection is completed is established to have been less than the amount shown in the relevant Certificate, the Station Facility Owner shall, within 5 Business Days of being notified of such discrepancy, repay to the relevant Passenger Operator… a sum equal to such shortfall, together with interest at the Default Interest Rate from the date which is half way through the Accounting Year or the Accounting Half-Year in question until the date of actual repayment of that sum by the Station Facility Owner."

RISAC 39.3(A) provides that where such discrepancy is greater than 5% the SFO must pay the train operator's costs and expenses of the inspection.

(g) Adequate accounts and records must be kept by Network Rail in accordance with RISAC 40 to record the necessary information required for inspections under RISAC 38 (among other things):

"40.1
…the Station Facility Owner shall:

(B)
maintain such Station Accounts in such a way as to enable all material revenue and expenditure to be clearly distinguished and analysed by category or, if appropriate, item in respect of:


(1)
the Common Station Services and the Common Station Amenities; and


(2)
the Exclusive Station Services


and to identify any contribution by any person towards the cost of expense of the foregoing"

4.2 The above process depends upon Network Rail's analysis of the correct costs to include within QX, in particular at the stages described in 4.1(a) and (c) above.  Following an inspection conducted on behalf of the FG TOCs, it became clear to the FG TOCs that Network Rail was not correctly calculating parts of the Total Variable Charges for a number of reasons.  The FG TOCs challenged the Certificates produced by Network Rail in accordance with Condition 39.1 above.  However, "having been notified of [the] discrepancy" in accordance with that condition, Network Rail has disputed the contractual interpretation used by the FG TOCs in challenging the Certificates.  The FG TOCs must therefore resolve the underlying principles by reference to the Panel.
4.3 The relevant definitions of QX are at Annex 2 of the Station Annexes, and as this dispute concerns a matter of contractual interpretation of these provisions governing what can and cannot be included in QX, this dispute has been referred to the Panel.  As relevant, QX includes the following:

"1.1
…all costs and expenses reasonably payable or incurred by the Station Facility Owner in providing or procuring the provision of the Common Station Amenities or the Common Station Services or which can be properly attributed to the operation of the Station"  

and

1.1.(E)
"insurance in accordance with [RISAC part 5 Conditions 26-31]" subject to reduction for any insurance proceeds received (paragraph 2.3)

and

1.1.(G)
"the Maintenance and/or Repair of those Elements of the Station and those items of Equipment the cost of the Maintenance and/or Repair of which is listed in the Elements Inventory of the Equipment Inventory as being Qualifying Expenditure, the Maintenance of any part of the Station which forms part of the Common Station Amenities or of any item of Equipment which is not referred to in the Elements Inventory or the Equipment Inventory…"
However QX excludes the costs and expenses of:

"3.1.(A)(2)
carrying out the Repair and Maintenance obligations of [Network Rail] under [RISAC] Part 4 save to the extent provided in paragraph 1.1(G) of this Annex"

4.4 The combined effect of these clauses is that Network Rail is responsible for the costs of repair and maintenance at the stations unless the Elements Inventory or Equipment Inventory provide differently.  For the purposes of these definitions the Elements Inventory and Equipment Inventory are set out at Annex 1, Appendix 4 and Appendix 5 of the Station Annexes.  These identify the fittings and areas within the Station and the responsibility for Maintenance and Repair and QX in relation to them.  

4.5 Copies of RISAC and an extract from a sample Station Annexes will be attached to the final reference. 
 
5 summary of dispute

5.1 The dispute relates to the following heads (relevant to each FG TOC and each station relevant to such FG TOC during the relevant period) of costs which have been included by Network Rail as QX and which the FG TOCs dispute should be included as QX:
(a) Insurance costs:

(b) Station cleaning costs:

(c) Maintenance costs:

(d) Refuse collection 

5.2 In addition, the FG TOCs' inspections in accordance with RISAC 38 are a necessary and important safeguard for them in respect of QX calculations made by Network Rail over which the FG TOCs do not have direct control.  In the case of the investigation into QX for the year 2006/7, the FG TOCs access to relevant information was limited or refused by Network Rail.  As such the FG TOCs seek confirmation that Network Rail was in breach of RISAC by so doing and that RISAC 40 requires Network Rail to keep adequate records to respond to such requests and RISAC 38 requires Network Rail to provide adequate access to all relevant information to verify the calculations of QX by Network Rail.
 
6 explanation of each issue in dispute with response
6.1 This section gives further detail of the FG TOCs' claims.
Insurance costs:
6.2 For the year 2006/7 Network Rail has included in QX, the whole of the insurance premia for the relevant stations relating to third party liability claims despite accepting that a proportion (proposed by Network Rail to be 12%) of such insurance relates to non-QX liabilities.  The value of this proportion relating to non-QX has also been increased by Network Rail's decision to change the insurance coverage to provide a lower deductible.  The FG TOCs claim that the fraction of the insured risk relating to non-QX liabilities should be excluded from QX.
6.3 Network Rail has changed the coverage of insurance provided for the stations to reduce the deductible from each claim from £100,000 to £5,000 per claim (nil in relation to public liability).  This has in turn increased the premia and the amount charged by Network Rail to QX.  This is contrary to Network Rail's obligation under RISAC 81 to minimise the cost of the operation of the station.  
6.4 By reducing the deductible, and so making more claims subject to the insurance cover, NR should take into account those claims that would not have been eligible to be charged to QX, and alter the spilt of insurance that is charged to QX.  However, no adjustment to the proportion charged to QX has been made to take account of any claims that the reduced deductible will cover that may arise from a failure of Network Rail to perform an obligation. (See RIDR R6.5/16).
6.5 Insurance costs are included in QX to the extent that they relate to QX liabilities (see paragraph 4.2 above).  However, where Network Rail elects to place insurance beyond the scope of QX liabilities (and therefore in excess of the obligations to procure insurance required by RISAC part 5 (conditions 26-31)) in order to protect itself from claims (rather than the relevant train operator) the proportion of the cost associated with such additional insurance is not a cost which the train operators gain any benefit from or should pay.  These costs fall outside QX (see RIDR 6.5/16).
6.6 This appears to have been acknowledged by Network Rail for 2007/8, however, despite thereby accepting in principle that insurance premia should be allocated partially to non-QX, it refuses to do so for the year accounts are being inspected, 2006/7.  FG TOCs do not understand or accept why this has been refused.  
6.7 Where NR seek to justify the inclusion of 100% of insurance premia in 2006/7, the FG TOCs are entitled to full information supporting this cost at 100% in accordance with RISAC 38.  This has not been provided.
7 decision sought from the PANEL

7.1 The Panel is asked to determine:
(a) That the entries attributed to QX for insurance in respect of all stations for all relevant accounting years including 2006/7 be reduced by 12% representing the split between coverage for QX and non-QX insurance liabilities and the relevant amounts be repaid to the relevant FG TOCs.  That Network Rail then reduce the insurance charged to QX further (to be determined by expert determination if not agreed) to account for the impact of the reduction in deductible; and
� Quotations of Annexes in this reference are taken from the Annexes for Paddington station.  Minor variations exist between different stations however the FG TOCs do not consider them to be significant for the purposes of this claim.


� The relevant RISAC terms are those dated 1996 in force at the time QX was incurred.






