
HAL/TEPOO04 

Directions issued on 24th December 2021 

1. Itis unusual, if not unique in my experience, for Directions to be issued before the first Sole Reference 
Document (SREP) is served in any Dispute. [i appears to me, however, thal a number of unusual 
procedural aspects arise in dhis Dispute. The overall requirement for Disputes to be determined in a 
Telatively swift procedure which is to resolved as efficiently and effectively as possible {ADRR AID), 
and the enjoinder by the ORR in determining the appeal in TTP1064 that the procedure should lead to a 
‘legaily robust conchision without being legalistic’ (paragraph 49}, lead me to issue these Directions m 
the hope of reducing the burden on the Parties and giving guidance on same preliminary issues in 
preparing for the hearing. 

This arises because of discussions between the Secretary and ihe Parties which sugeest that the issues 

arising in this Dispute are very simular, if not exactly ihe same, as those determined in HAL/TTPOOS. 
Asthe Parties know, that Getenmnation has been appealed to the ORR. 

. Fhe ORR’s Determination will, of course, be binding on any subsequent TTP, but cannot be considered 

hy any TTP sittme before it has been issued. Unt then, however, 1 am required to repard the 
Determination of an. earlrer TTP as persuasive, but not binding. 

Mindful of the ORR’s comments in Hs Determination in the appeal in TTPs807/808 that a Hearing 
Chair who is aware of a ine appeal on similar facis should advise the ORR of the later Dispute, the 
Secretary has already notified the ORE of the hearing date in this Dispute and enquired whether the 
ORR might expedite the appeal in HAL/TTPO03. If that appeal were to be decided before 2“ Febmary 
2022 the Parties in this Dispute would mo doubt reflect on how itwall influence their position. 

As usual, [ shall decide this TTP by applying the law to the facts before the TTP at the hearing. | hope 
that tt is helpful, however, for me to observe that as a point of principle a Hearing Chair determining a 
Eispute which is very similar to one already under appeal would need very strong reasons to decide mot 
to tollow the previous Determination, even though that is only persuasive. This is for the practical 
reason that to have contradictory decisions by different TTPs on similar fects, while the first 
Determination 15 stil under appeal, is kely to cause confusion at the very least. 

[ think it appropriate to advise the Parties that I am familiar with the issues im this Dispute, as 1 acted as 
Mentor to the Hearing Chair in HALSTTPO03. In this context I must, however, emphasise that this role 
was. limited to advising on procedural issues and had ended before the hearing; f played no part in the 
decision reached by that TTF. Therefore [ regard oryself as having no conflict of interest which should 
prevent me fom accepting ihe appointment of Hearing Chair in this Dispute. 

. aA Party has an absolute right to plead its case as it wishes, subject obviously to the rules in the ADRR 
and puidance given by the ORR. But it is against the background explained above that | hope it may 
assist the Parties if [ suggest that io ihe extent that their SRDs in this Dispute might merely echo those 
in HAL/TTPOO3, subject ta revised dates, etc., | will be content for them to use anything in the previous 
SRDs. which remains relevant in this Dispete, by annexing or anvending documents as appropriate, so 
long as the pleaded cases are clear to the I'anel. 

One question that the Panel is highly likely to ask, and which the Parties are therefore invited to address 

in their SRDs, is that as it has proved pessible to implement the decision of HAL/TTPOO3 and honour 

the Parties’ firm rights with effect from next month, then why the timetabling arrangements to achieve 
this should cease to be appropriate and workable from the Subsidiary Change Date in May 2027, 

Signed on the oviginal 

Clive Fletcher-Wood 

Hearmnp Chair, HALAFTPOO4
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Z.2 

2.4 

RESPONSE TO THE DIRECTIONS 

In resparnse to the Hearing Chair's Directions Note of 24 December 2021 (the “Birections"}, HAL 

considers it ray be helpful to the Hearing Chair and the other Parties to address at this early stage sore 

of the points raised in them. References are ta paragrapts in the Directians unless otherwise stated. 

SIMILARITY AND DIFFERENCES WITH ISSUES AND FACTS OF HAL/TTPOO3 

Suggested and accepted similarities 

A nurber of references aré made in the Directions to the principal and factual similarities with 

HALATTPOO3. 

HAL acknawladges the following similarities with the factual circurnstances on which HALYTTPOO7 was 

decided: 

fa) Tetrninal 4 will potentially remain closed for a material part of the May 2022 timetable, as it does 
if respect of the December 2021 timetable: 

(bh) the capacity constraints at London Paddington will continue to apply, to the best of HAL’s 
knowledge, for the duration of the May 2022 timetable, as will be the case, to the best of HAL's 
knowledge. for the duration of the December 2021 timetable: 

(c} each Timetable Participant has sought to exercise its firm sights ta Terminal 5 during the May 
2022 tinetabile, in all material respects, in the sarne way 4s each did in relation to ihe Dacember 

2021 timetable, giving rise to the same substantive timing conflicts at Terminal $: and 

td) jMST as was the case with the December 2021 timetable development: 

ti ihe Change Strategy has continued to have a bearing on the timings that the Timetable 

Participants have warked to and of the offers made by Network Rail on HAL's behalf, as 

well as of the number of submissions they have made or proposed! 

(ia) that, in turn, has alsa campressed the time available ta HAL in order toa make its derision 
far the May 2022 timetahle, not just because of the sharter time periad between receipt 

of proposals and the decision date itself, but also because of the further workload 
Involved in receiving multiple bids. incidentally that time period has also been impacted 
by the HAL management time required to consider the HAVTIPOO3 determination, 
appeal it and respond to the ORR's directions: and 

(dit) the HAL Network Code was not formally changed, and so further inconsistencies with the 
rélevant timings anticipated in the HAL Network Code have arisen. 

Differences with HAL/TTPOO3 

in accordance with Conditions D2 and D4 of the HAL Network Code, HAL is required to compile each 
New WWarking Timetable independently from (albeit based on as a starting point) the previaus timetable 
and previous decisions reqarding that previous (or indeed, any other) timetable — in so doing, where 

appropiate, making decisions by applying the Decision Criteria each tune, having regard to the prevaiting 
circumstances, and conducting itself in. the manner set out in those Conditians. Therefore, while there 
are similarities In the factual cecurnstances araund HAL’s decisions regarding the December 2021 ane 

May 2022 timetables, each decision HAL has taken in relation to the resulting New Working Timetable is 
a separate decision taken on its merits, that should be assessed by Timetable Participants on its merits 

and, if called far, appealed and determined on: its merits. 

Pane tof 4
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in addition, there are also a number of key factual differences with the circumstances on which 

HAUTTPOOS was decided which undermine any presuraption that the issues are exactly the same. HAL 

wishes to draw the Panel's attention to these: 

(a) the timing of the multiple proposals made or submitted to HAL for May 2022 18 different trom 

the timmmg of the proposals made or submitted for December 2021. This gives rise to wholly 
different analysis and the conclusion that the May 2022 proposals have a different status under 
the HAL Network Code from the oroposals submitted for December 2021. This, in turn, results 
in different duties being placed on HAL under the HAL Network Code with respect to ihe May 

2022 proposals, and different prioritisation requirements between the May 2022 proposals 
themselves: 

(b) the New Working Timetable has not yel been published by Network Rail for May 2022 ~ it willbe 
published an 21 January 2027 in keaping with the Change Strategy. In contrast with the 
condusions in the HAUTTPOO3 determination, the publicatian (or otherwese} of the New Working 

Timetable is not critical to the status af the proposals HAL has received for May 2022 atid so its 
treatment of theny, 

(c} given the further time that has passed since the HAL/TTPOOS determination was published, in 
making its decision in relation ta May 2022 timetable, HAL has had the opportunity to undertake 

and procure further insight and analysis, and passenger and performance data than was available 
and time permitted for when it made its decision for the December 2071 timetabte: 

(d} while HAL doas consider the HAL/TTPO03 determination was wrong in a number of material 
respects and, as the Directions note, it is the subject of an appeal, HAL mace cear in 

paragraph 1.4 of its decisian document af 17 December 2021 for the May 2022 timetable that it 
has considered the observations made in thal determination and, where appropriate, referred to 

them in carrying out its process for making its decisian for May 2022 and in that document itself: 
and 

le) not just distinct fram the December 2021 timetable fact base, but perhaps uniquely in the cantext 

of timetable development, the Timetable Participants received twa conflicting offers on 17 

December 2022 for the May 2022 timetable, one from HAL directly, and one fram Netwark Rail 
pisportediy on HAL’s behalf, although sent in error and without HAL's authority. This has resulted 

in the issue of two diametrically opposed appeat notices in respect of HAL's decision for the May 

202? timetable. HAL and Network Rall continue to work together to rectify this issue, Out in the 

meantime, there are significant legal and procedural questions That must be considered as a result 
of this which were nat a factor in the context of HAL/TTPGOS. 

Latitude to reach a different decision 

A TTP's powers ate prescribed in Condition B5.3 of the HAL Network Code and ithe Access Dispute 

Resohition Rules (ADRR}, particularly Chapters A and H. Under these provisions, the TTP is required to 
make an independent evaluation of any dispute before it against, and only against, the requirements al 
the Underlying Contract, the HAL Network Code, the relevant law, and the relevant factual evidence, in 
so doing, having regard to previous TIF determinations as persuasive authority, but not being bound by 

them (Rule A7(a) of the ADRR}. HAL believes these impartant reference points serve to ensure that a TTP 
does not prejudge its determination, that it is fair (Rute H14ib) of the ADRR} and is reached on the basis 
of the legai entitlements of the Dispeute Parties and upon no other basis (Rule 5 of the ADRR). 

Page 2 af 3 
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Classification Confidential 

On this basis, HAL does not agree that, as per paragraph 5, a Hearing Chair ‘would need ven store 

reasons ta decide not to fotfow the prewous Determmation’, it that determination is ‘only persuasive’. 

HAL has reached the same overatl decision for both the December 2021 and May 2027 timetables, and 
there are some similarities with the fact base on which the HAL/FTPOO3 determination was reached, but 

There are also some important factual differences. And these factual differences should properly be taken 
info account. in addition, while HAL's position is that both decisions should be upheld as compliant with 
the HAL Netvwark Code in light af the prevailing circumstances in which they were taken and documented, 

HAL accepts the ORR might conclude otherwise, including that ihe December 7021 timetable decision 
was the right one, but nevertheless, the process or rationale for it was flawed. Either way, beacause of the 

distinguishing facts in paragraph 7.4 above and the other soints rnade in this paragraph 2, it would be 

an incorrect starting point to assume that the HAU/TIPGOS determination fas direct application to, ar 
necessarily speaks to, HAL's decision for the May 2022 timetable, or that it eaves the Panel little latitude 
fo reach a different decision. 

PARAGRAPH 8 QUESTION 

Paragraph & traiis a question the Panel is highly likely to ask concerning why the timetable arrangements 
mandated by the HAL/TTPOO3 determination cease to be appropriate and workable for the May 2022 

timetable, and invites the Parties to address this in their SRDs. HAL welcomes the opportunity to address 
this question in its SRD and will duly do so. 

IMPACT OF ORR DETERMINATION OF APPEAL OF HAL/TTPOOS DETERMINATION 

Paragraph 4 rightly suggests that if the ORR decides the appeal of HAUTTPOOS before the scheduled 
hearing date of 2 February 2022, the Parties in this Eispute would wish to reflect on hows it will influence 
their positions. 

HAL has since discussed with the Sectetary the potential impact of the ORR’s decisian bemg made in the 
middle of proceedings for this Dispute, and has seen the email of 7 January 2022 from the ORR to the 
dispute and interested parties for HAL/TTPOOS, that it expects 1a make its determination in a matter of 
weeks. HAL is also cognisant af the request in MTR's Notice of Dispute requesting that the Panel expedite 
the determination process. Nevertheless, HAL believes it wauld be in the mterests of all parties to have 
an appartunity to receive and reflect on the ORR's derision. HAL therefore invites the Panel to consider 
granting, if and when the ORR's decision 6 made during the course of these proceedings, a passible 

deferral of the hearing and/or extensions of time for the Parties to submit or update their SRDs to allow 
for this. 

Heathrow Airport Limited 

10 January 2022



Second Directions fetter 

FINAL 
HALATTPOO4 and HAL/TEPONS DIRECTIONS DATED fT JANUARY 2122 

ba
 

There is clearly nothing to prevent a Pacry Trans serving a response to Directions which is not dealing with paints 
specifically addressed to that Party; I anticipate that some points within ITAL's Response of 10" January 2022 

may assist MTR in focusing its SRD on the key points. 

Tn Ghe hope of avoiding any misunderstanding, | think that it will assist iF E deal nc with points addressed ta me 
and the discharge of my tole as Nearing Chais. 

Ede nat dissent om a word of HAL's paragraph 2.4: it sets out at ereater fengih the same point as F made tn tbe 
firse sentence of paragraph 4 of the Directions issued on 24% Decentber 2021. I had hoped that those Directions 

made it clear that dhere will be mo question of this TTP pre-jedging anything. 

H appears, however, that different conclusions can be drawa from dhe same words. As te Parties will 

understand, a Determination of an carter TTP is of persuasive authority ina Laer TTP, which can obviously 
ditfer if it reasons for doing so. I have mo reluctance to decline to follow an earlier TTP if there #2 good reason 

notte do so. Bat remain of the view that He stmelar issues arise in ihe fates TTP, which knows that these issues 

are currently under appeal, then the later TTP would be well advised to be cautious about reaching a different 
conclusion for te practical reasons explained ia the earlier Directions. H appropriate and justified by the law and 

ihe facts, however, then of course the later TTP should be prepared to differ from the decision(<) af the eartier 

TIP 

AS aininor example of this, which malght assist the Parties is preparing for its TTP, in the last ava HAL TTPs 
ihe Hearing Chair expressed the view that it was open to the Parties to amend Part D, while finding in each case 

as a amatter of fnce that there bad beet no such agreement (TITAL‘TTPOO2 paragraph 56, HAL/TTEPOO) paragraph 
158). [respectlulky disagree with hoth Hearing Chas, While ia a normal commercial contract negotiated 

between businesses there will asually be complete freedom to re-aeagotiate terns, Part Dis not a normal 
commercial certtract. [tis a mulliialesal connact whose terms are approved by the ORR. Whether referring to 
Part Doofihe Netwark Code, or HAL’s Part D, it can only be amended wath the consent af the ORR, not at the 

behest af dhe Parties. 

While this does. present practical problems a the curren circumstances, it which the industry is Following 
procedures which are not complyiag with the provisions of Part Din all cases, mindful ofthe duty placed on a 
TTP to reach findings, *_ddased' on Hie fecal entitlements af the Dispute Parties ad on nccather basis... 

(ADRR A4) in my view a TTP rematas bound to regard the provisions of Part D as. still applying. 

In my view the timings in any TTP need to remain flexible, while remaining aware of lhe pressures of the 
timetabling pracess. As matters untold and it becomes clearer when the ORR might determine che appeal [ will 
ofcourse consider any application li a deferral made ry either Party (or both Parties) ia the light of the 

RHcChMstances applying at lhe tine. 

To avoid any future misunderstanding, il seems to) me thal paragraph 24{b) af AL'S response is failing to 
distinguish between the publication ofthe New Working Timetable to aperators, in accordance with Pant D, and 
its publication in die sease of public timeiables bei released for the public at farpe. [1 is ty understanding that 

publication of the New Working Timetable in dispure in the Part D sense 100k plave an 17" December 2021; its 
release to die public degs not [al within dhe Part D mechanism and is not relevant to this Dispute. 

Stoned on the ariginal 

Clive Fienher-Wool 

Hearing Chair, NAL/TTPOG4 and HAL/TTROOS
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Mimet House, 
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BY EMAIL 

12 Jamiary 2022 

Without Prejudice and Commercially Confidential 

FAG: 

Richard Butier, Allocation Chair: Access Disputes Committee 

Clive FistcherWood, Hearing Chair HALT TPGRM and HAL/TTPOOGS 

Tamzin € loke, Secretary: Access Disputes Committee 

HALTTPAOOM and HALTTPIONM 

We refer to the Directions given in respect of the disputes with the above references on 4 

January 2022 and (in response to a letter sent to the Chair by Heathrow Airport Limited (HAL) 

on 10 January 2027) on 11 January 2022. 

Heathrow Express Operating Conpany (HEOQC) wishes io make the following points for 

consideration by the € hair. 

lL. HEOC has reflected on the correspondence and decision by the Chair to hold hearings 

HALT TPOGH4 and HAL/TTPGOOS together, On reflection, this is a mistake and HEOC 

requests that the matiers be held with separately. Indeed, tw try to deat with them 
Serr a



together would be essentially impossible, duc to the nature of the submissions being 

made by HEGE under HALT TPOCGS, as explained below. 

HALITTPOGH4 (the dispute raised by MTR) and HAUTTPODGS (the dispute raised by 

HEOC) are not “equal and opposite” disputes. From a legal point of view, they are 

fundamentally different — although, of course, they felate in the ent to the sane 
question as to what should be the content of the May 2022 timetable. 

. HALITTPOOGS essentiaiiy raises questions of procedure in respect of three separate 

pieces of correspondence sent on LT? December 27021. It must be heard before 

HAL TIPGDO4, which HEOC expects is likely to mise questions of substance which 
arise based on ihe answer to the procedural question raised by HAL/TFPOOGS (HEOC 

expects that to be the case, although it is cf course a dispute raised by MTR). 

. If there is something approaching an “equal and opposite" pair of disputes then it is 
HAL/TIP OOM and HAUTTPOOGS fivhich is curently subject to appeal), although HAL 

has identified some agpects of difference in its letter to the Panetof 10 January 2022. 

. Without prejudice to the content of the actual submissions which HEOC will make 

under HALJTTPRGOS, HEOC wil in ezsence ask the Panel io detennine which parts of 

the comespondence sent on 17 December 2021 are valid and which are not. This is in 
onder to detemine which is the valid timetable offer that ali parties should be 

considering , and to make a decision in respect of the procedural conduct of Network 
Rail in the context of the HAL Netwark Code. 

. HEOC is not asking the Panel to consider in HALTTPOO0S the nature of firm nights or 
the content of the timetable itself, nor the way im which the Decision Criteria were 

applied by HAL. {Those questions were consifered in HAUTTPOOOS and will be 

Teconsidered in the Pending appeal of that decision to ORR, and i is iikely that they will 

be relevant again under HALTTP OO} 

. For these reasons, the Panel should address the points mised in HALTTTPOOGS before 

those which HEOC expects wil be raised under HAUTTPGOG4, Indeed, HAUTT PODS 
(being MTR’s likely objection to the timetable which Network Rail should have issued 

on 1? December 2021 but failed to do) becomes 2 “lve” question only following the 

resolution of HALU/VTTPGGOS [which invites the Panel first to recognise the mature of the 

procedural misiake mate on 1? December 2021 and te resolve the enor appropriately). 

. Due to the way in which the HAL Network Cede is worded HEOC has of course raised 

dispute HAWTTPOOGOS on the basis that HALUNR, in detennining the New VWorking 

Timetable provided in the offer senton T7 December at 15:54, have not ioflowed the 

Decision Criteria outlined in Condition 04.6 of the HAL Network Code. HAL tad in fact 
followed the Decision Criteria propery; but the way in which the Decision Criteria were 
"not folavedk is that the offer issued by Network Rail 15:54 did not contain the correct 

details. Both HAL and Network Rail ackniwviedge this. 

. Therefore, the Panel should resove HAL/TTPOGDS senparmtely first, and as soon as 
possible.



1G. in respeet of HALITTPOGOG4, the ORR has today advised that it will issue a 

determination reganding tha HEOC appeal in respect of HAU/TTP O03 by 21 January at 

the latest. HEOC raguests that the Panel should delay ine lining of the submissions fer 

the appeal hearing im respect of HAVTTPOOR, of given that the deadline for 

submissions is 13 January, allow for updated submissicans after receipt of the ORR 

determination. 

Pigase send all correspondence in relation te this matter toe me with a cepy to Andy 

Darbys hire pee memes [ririber redacted]. 

Yours faithfully 

Sa— 
Sopiie Chapman 

Business Lead 

Heathrow Express 

 



Third Directions letter (paragraph 12 was later withdrawn as it was overtaken by events) 

HAL/TTP004 and HAL/TTPOOS 

Directions dated 13" January 2022 

l. have read the letter from Heathrow Express Operating Company Limited ((HEOC") dated 12" 
January 2022. | | ~~ 

As an observation, it is inappropnate for a party to mark procedural documents in any Dispute, never 

mind one in which exchanges between Parties are made available on the ADC websile, as “Wilhout 

Prejudice and Commercially Confidential’, [am therefore ignoring these markings. HEOC may wish 
to cqnsider whether their incorrect use might prejudice ts position in another context, but { should 
emphasise that as 1 am ignoring them HEOC has suffered no prejudice m this Dispute. 

HEOC's letier appears internally inconsistent, in that In paragraph 6 15 says, inter alis, that, “HEOC is 
noi asking the Panel ta consider in HALSTTPOHDS |........~........ the way in which the Decisian Criteria 
were applied by HAL, yet in paragraph 8 tt says “HACC has of course raised dispute HAL/TTPONGS an 
the basis that HALSNR, in determining the New Working Timetable provided ta the offer sent on 17 
December at 13:34, have not followed the Decision Criteria outlined in Condition D4.6 of the HAL 
Network Code. HAL faut in fact followed ihe Decision Criteria praperiy; but the way in which the 
Decision Criteria were “not followed” is that ihe offer issued by Netwark Rail £3754 did not contain the 
correct details, Both HAL and Network Rail acknowledge this. ' 

i- 2 ah 

Further, the only paragraph explaining the Dispute in HEOC’s Notice of Dispute dated 23° December 
2021, also incormestly carrying markings claiming io he without prejudice and commercially 
confidential, sets oul the Dispute as follows: “HEOC brings this dispute on the basis thar HALANR, in 
determining the New Working Timetable provided in the offer sent an £7 December at 15:54, have not 
followed the Decision Criteria outlined in Conditian D4.6 of ihe HAL Network Cade." 

i am therefore lefi confused as to what HEOC is actually disputing, az there are clearly contradictions 
between its Nolice of Dispute and even within ils letter of [2 January 2022. In paragraph 8, as 
explained above, HEOC says that HAL had not followed the Decision Criteria, but then poes on to say 

that in fact HAL did so properly. For clanfication, the extent to which the Deciston Criteria are 
identified as releyant, and how they are applied, comes before the mechanics of the offer process. 
Subjeet to any submissions, it dacs not seem to mre that the offer process can be regarded as “nor 
Jfatlowing’ the Decision Criteria; they are two separate steps in the same process. HEOC appears to he 
eonflating two different issues here. 

When appointed to chair HAL/TTPO0S together with HAL/TTPOO4, my first question ~ to myself, 
while awaiting HEOC's Sole Reference Document ("SRD") — was what right an Access Beneficiary 
might have to dispute an offer which hanoured its Firm Rights, as | understand to be the position for 
HEOC at the end of 17" December 2021. l.was awaiting the service of HEQC’s SRD before posing any 
questions by way of Directions to explore this question. 

The structure of the ADC’s process 3s to determine Disputes of substance between industry parties. A 
‘FTP may, and often does, have to consider the validity of the process used by Network Rail, and mdeed 
by Access Beneficiaries, but tt only does. so in order to reach a legaliy robust but not legalistic decision 
on questions of substance before tt. 

lam not aware of any TT? having been invited to determine the validity of the bid and offer process in 
isdlation, especially in circumstances in which, as [ have previously commented, the industry as a whole 
is noi complying with the provisions of Part D. While I shall of course listen te any submissions on the
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12. 

point, ny preliminary view ts that there would be litte point in domg se and rt would nol meet the 
principles and purpose of ihe Access Dispute Resolution Rules. 

The Allocation Chair has commented as follows an HEOC's letter of 12" January 2722, “Hoth ihe 

consent of the parties, Pve ovtered that the two disputes “should be resolved together on te grauids 

thet ey concert the sane ar simifar subject matter’, aud f dort understand HLOC te be disouing the 
“sane ov similar subject aaiter' condition, Their point seems io be that it world be praceduratiy 
widesirable to deat with both matters at ire sans: heaving. Ady order gives far perhaps fast confirms} 

the flexibility of the Hearing Chee ta fald staged bearines {*withatut affecting she powers of the 

appointed Hearing Chair to contre’ case management and fo determine questions concerning sfaped 

Aearing of different aspects of Hese dinputes") so twill be for [the appointed Hearing Chair} ta dectee 

wheter tere t substaace int te sugeention thar GAL/TTPAMS should be heard first, Theres no need tp 
change the order af 4 dantary. 

As any Dispute unfolds it is my sacmal practice to decide, in. consultation with the Parties where 

appropriate, the order in which issues. are to be taken and indeed whether there should be separate 

hearings to determune liability and remedies (which I am not suggesting here}. As the ORR has 
committed itself te determining the appeal against HAL/TTPOO3 by 21" January 2022 it seams likely at 
least that the autcome of that appeal veill influence the Parties in HALSTTPOO3. Of course I am unable 

to predict the outcorme of the appeal, or how the Parties will react, these are matters which will need to 
be kept under review to determine that Dispute as efficiently and cost-effectively as possible if 11 is not 

settled. 

. The need to finalise the May 2022 Working Timetable will not permit any significant delay in the FTP 
process, although I shall of course listen to any applications for the current dates to be revised. Iam, 
however, puzzled by paragraph 10 of HEOC’s letter, asking that the Panel in this TP should delay the 
timings of submissions for the appeal hearing in respect af HAL/TT?P003. That appeal ts within the 
hands of ihe GRR, not ihis TTP. 

if HEOC is seeking to delay its submissions due today, nvy first comment is that by yesterday, when 
HEOC wrote 15 letter, would have imagined that its SRD would have been nearly complete. [think it 

appropriate to require HEOC to serve tts SRD as required, nat least to help me to understand exactly 
what is in dispute. At the moment that is far from clear. 

Afgned an the artzinal 

Clive Fletcher-Wood 

Hearme Chair HALSTTPGO4 and HAL/TTPOOS



Fourth Directions letter 

HAL/TTP004 and HAL/TTP005 

Fourth Directions dated 13" January 2022 

1. Since issuing the first Directions of today’s date ] have seen the letler from Heathrow Airport Limited 

(“HAL’) sent today. 

2. Iwelcome any settlement belween Parties, especially one which will permit all bids and Firm Rights to 

be honoured. 

3. in these circumstances I suggest that a stay should be ordered immediately, as suggested by HAL. This 

will leave both Disputes open, just in case the final arrangements suggested by HAL cannot be achieved 

for any reason, bul with the expectation that both Disputes can eventually be withdrawn. 

Will MTR and HEOC please confirm as soon as possible whether they have any objection to the 
proposed stay being ordered. 

Signed on the original 

Clive Fletcher- Wood 

Hearing Chair HAL/TTPO04 and HAL/TTP005
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BY EMAIL 

13 January 2027 

FAC 

Richard Butlar, Allocation Chair Access Disputes Committes 

Clive Fletcher-Wood, Hearing Chair: HALTTPOOd and HAL/TTPOOS 

Famzin Cloke, Secretary. Access Disputes Commiites 

HALT ERI004 and HALTIPIOONS 

We refer to the fourth Directions fetter iin respect of the disputes with the above references, 

racemed on 1a January 2022. 

We support the proposa! that @ stay should be ordered immediately as suggested by HAL and 
agrea that both Oisputes should ba left open in case the final anangements suggested by HAL 
cannot be achieved for any reason. 

We therefore confirm that HEOC has no abjection to the propesed stay being ordered. 

Please send all comespondence in relation to this mater 0 me witha copy to Andy Darbyshire, 

  

Yours faithfully 

SH 
Sophie Chapman 

Business Lead 

Heathrow Express 

 



Fifth Directions letter 

HAL/TTPO04 and HAL/TTP005 

Fifth Directions dated 7" January 2022 

In the light of the notification from HAL dated 13" January 2022, and having considered the comments 
from the Parties, | agree thal a stay in this Dispute would be sensible ai this stage. 

i share the hope that a solution wil] be found which will enable the Firm Righls of HEOC and MTR to 
be honoured, but given the limited time available before the May 2022 Working Timelable must be 
finalised, and to ensure that progress io a hearing (:f one should eventually be required) 1s orderly, | 
think ii prudent to re-list the hearing for 16" or 17" February 2022, The Secretary is seeking to 
eslablish which of these dates will be convenient lo ihe Parties and will not:fy the Parties once she has 
done sa. 

The date by which HAL must file and serve ils Delence is therefore now extended to 1600 an 10" 
February 2022. 

4. The Parties have liberty to apply for these Directions to be varied. 

Signed on the original. 

Clive Fletcher- Wood 

Hearing Chair 

HAL/TTP004 and HAL/TTPOO5 

Sixth Directions letter 

HAL/TTPs 004 and 005 

Sixth Directions issued on 21° January 2022 

t. The Parties will no doubt have seen the ORR's Determination of the Appeal by HAL and HEOC against 
the Determination of HAL/TTPOO3. 

2, In that Determination there is a comment by the ORR (at paragraph 97) that the possible use of an 
additional platform at Paddington by HEOC may allow all Firm Rights ta be accommadated, which of 
course we already know from HAL would be a relevant consideraties in HAL’s consideration of its 
ability ta accommodate all Firm Rights in the May 2022 Timetable. I do not know how much progress 
has been made in this respect. i, 

3. For the moment I propose to hold to the current date fisted for the hearing, 17" February 2022. 

4. If itis necessary for a hearing to be keld, then I think il only fair to permit MTR to amend its SRD to 
reflect the ORR’s Determination if it wishes to do so. MTR will need time to reflect on whether it 
thinks this necessary. 1 now direci thal any amended SRD which MTR wishes to serve should be filed 
and served by 1600 hours an Thursday, 3° February. 

5. The time by which HAL must serve its Defence remains unchanged from the Fifth Directions. 

6. The Parties have liberty to apply for these Directions te be varied. 

Signed on the original. 

Clive Fletcher-Wood 

Hearing Chair 
HAL/TTPs 604 and 605



VITR response to Sixth Directions 

RE: Hearing of HAL/TTPO04 and HAL/TTPOOS  otner imssHat x 

&, Jonathan James ¢ eee 

1g me, Soptire, Michgel ~ 

Dear Tarnzin 

in response to the Sixth direction Issued by the chair, | hava attached a revised submission document. 

The only amendment made to the submission is the acdition of (k} Appendix 11. 

We note the positive discussions that have taken place recently regareing the May 2022 timetable and platforming arrangements at Paddington, 

Thanks very mitch. 

Jonathan James 

Head of Contract Management 

MTR Efizabeth line 

Jarueepemaiemntibnsedenttilae, 
Tel: +44 (0) 7901 115202 

Mob: +44 .ijiaiaiai imino, 

63 St Mary Axe, London, EC34 BNH 

mtrElizabeth line | @



HAL response to Sixth Directions 

Heathrow 
Making every journey Detter 

oh 

a fas Heathrovs Aipart Limited 

Hearing Chair The Compass Centre, Nekon React, 

Hounslow, Middlesex TWIG 2G 

T: G8d4 335 1801 

YAS tipathroay.cari 

Access Disputes Committee 

Floor Gne, Mimet House 

Sa Praed Street 

London 

Wi2 1N 

Sy email only 

O07 February 2022 

Dear Hearing Chair, 

HAL/TTPOM and HAL/TTPOOS — further stay 

ane. 

We write to update you on developments since the issue of the sixth Directions on 21* January 

2022, sapagit 

in light of the agreement to free up platform availability at London Paddington, the Dispute 
Parties have verbally agreed in principle to enter into a Timetable Variation by Consent for the 

May 2022 timetable to accommodate the Timetable Participants’ Firm Rights to Terminal 5. We 

await written confirmation of this. 

Network Rail is undertaking the timetabling work necessary to reflect this variation ta HAL's 

original 17° December 27021 decision, and advises that it is hoping te complete this work by 

11" February 2022. 

After the Dispute Parties have confirmed they are satisfied with the resuiting timetable, they 

will document the Timetable Variation by Consent and we expect the Dispute Notices wiil then 
be formally withdrawn. Our current expectation is that we will be able to reach this outcame in 

the w/c 14 February 2027. 

Whilst we have continued to prepare our Response and intend to submit this in accordance 
with the fifth and sixth Directions on 30 February 2022, to avoid the ADC incurring potentially 
unnecessary costs, might we suggest a short further stay of the hearing dater 

Yours sincerely 

Michael Bradley 

Mi Bradley 

Rail Governance Manager 

Heathrow Airport Limited



Seventh Directions ietter 

HAL/TTP004 and HAL/FTPOO5S 

Seventh Directions issued on 8" February 2022 

[. 

2. 

lam grateful to HAL for iis letter of 7" February 2022. 

Given the progress obviously bemg made by HAL and MTR, and to avoid distracting management of 
either Party from more productive work, | agree that it 1s appropriate to vacate the currently listed 
hearing date of 17 February 2022. 

Therefore the requirement for HAL. to serve ils Sole Reference Document by 10" February 2022 no 
longer applies. 

Rather than set further daies now, if no settlement has been reached by [000 on 15" February 2022 
both Parties are to report to ihe Secretary al that fime on progress and to advise ihe Secretary whether 
either Party considers that a hearing is still necessary. If this should be the case, then 1 will be 
necessary to set a date within the week beginning 21" Febmiary 2022 and for HAL io serve ils Sole 
Reference Document very shortly after LS" February 2022. 

Will HEOC please confirm that in the event of a settlement being reached between HAL and MTR it 
will withdraw Dispute HAC/TTPAOS. 

The Parties have fiberty to apply for these Directions to be varied. 

Signed on the original. 

Clive Fletcher-Wood 

Hearing Chair 
HAL/STTPOO4 and HAL/TTPOOS



HEOC response to Seventh Directions 

Clasuiicaiion: Gontidential 

0) 
Heathrow 

Express 

Sophie Chapman 
Business Lend 

Heathrow Express Operating Company Limited 

The Compass Centre, Nelson Road 

Hounslow, Middlesex 

THIS 21S WV 

Access Disputes Committee, 

Fioor One, 

Mimet House, 
5a Praed Street, 

London. 

W2 ING 

GY EMAIL 

10 February 2022 

FAD: 

Richanrt Butler, Silpcation Chair: Access Disputes Committee 

Clive Fletcher-Wood, Hearing Chair HALT T P0004 and HAL/TTPO6G5S 

Tamzin Cipke, Secretary: Sccess Disputes Committee 

HALTTPIOOD4 and HALTTPIN005 

We refer to the Seventh Directions given in respect of the disputes with the above references 
on February 2622. 

Heathrow Express Operating Company ("HEOC) notes the vacation of the hearing date of 
1? February 2022 and wishes to make the folowing points for consideration by the Chair, 

recegnising the liberty given to the Parties to apply for the Directions to be varied, and 

acknowledging the speciic question asked by the Chair. 

1. With respect to point 4, and acknowledging the progress made oy the Parties in 

aitempling to resolve the sitiation referred to in point 2, HEOC asks the Chair to amend 

this direction such that: 

(a) the reference to “1000 on 15” Febuary 2022 be changed to “1000 on Tuesday 1° 
Mach 2022" tas this will gve HAL and MTR, together with HEOC, a more 

achievable date by which to complete the necessary work, given the need Tirst for



Network Rails work to be issued and tien to allow time for the Parties to finalise the 

timetable variation), and 

(b> the sentence commencing, “Jf this should be the case...7 be amended to read as 

follows: “Yf fhis shoul? he tre case, then it wif be necessary io set further dates for 

ihe sevice of relevant documentafion and for the hearing, and ims wil be 

eonsigercd based on re report made Dy the Parties at that tine.” {as it will he 

fasiel to Set appropriate daies once the extent of progress mae by that time has 

become clear}. 

2, In response to the question asked of HEOC in point 5, HEOC notes that the setiement 

(i.e. the Timetable Variation by Consent) will need to be acceptable not only to HAL and 

MTR, but aiso to HEOC itself (not jeast im respect of the igsues mised under Dispute 

HALTTPGGS). Once such a settlement, satisfactory 10 all three Parties, has been 

Teached and documented, HEOC wil be in a position to withdraw Dispute 

HALT TROGS, 

Please send ail correspondence in relation to this matter to me swith a copy to Andy 

Barbyshite, nna | aticuiar please note that | 

am away from the business untitthe 24 February 2022, 

Yours taithtulhy 

SG— 
sophie Chapman 

Business Lead 

Heathrow Express 

  

NMITR response to Seventh Directions 

RE: Hearing of HAL/FTPOO4 and HAL/TTP0Q0O5 - Directions letter other saoatat x 

©, Jonathan James <i 

Le tie, Michael + 

Hi Tamzin 

MIREL did not receive the expected timetable offer on 11 February 27022, 

Mike did update us to say that Network Raif was Still working on the revised Paddington piatiorm validation exercise, 

We have not received any further update today, and as | are out of the office this afternoon, it seems unlikely that we will be fn a position to respond at 10:00 tomorrow, 

We remain hopefid that the timetable dispute will be withdrawn, subject to recelving the necessary timetable affer and associated raassurance from both HAL and Nehwork Rail. 

thanks 

Jonathan James 

Head of Contract Management 

MTR Elzabeth fine 

ij 
Tal: +44 [0} 7901 115202 

Mob: +44 spina, 

63 St Mary Axe, London, EC3A 8NH 

mtrElizabeth line | @



H
A
L
 
response 

to 
Seventh 

Directions 
, 

4 
* 

1 
s 

* 

Hearing 
of 

H
A
L
/
T
T
P
O
G
0
4
 
and 

H
A
L
A
T
T
P
O
O
S
 

| other tsar 
x 

a 
oF 

é, 
Michael 

Bradley 
es 

’ 
Tue, 

15 
Feb, 

09:18 
ye 

&, 
: 

to 
mé, 

denathan, 
Andrew, 

Saphe 
+ 

" 
$ 

a 
* 

Classification: 
Intemal 

Dear 
Tamzin, 

Further 
ta 

the 
Hearing 

Chair's 
Seventh 

Directions 
Note 

and 
my 

telecon 
with 

your 
colleague, 

please 
find 

below 
details 

of the 
latest 

position 
in the 

two 
disputes. 

| wouid 
ba 

grateful 
if you 

would 
relay 

this 
to the 

Heanng 
Chaur. 

NR 
have 

worked 
on 

the 
replatfor~ 

ing 
of 

Paddington 
with 

GWR 
and 

1 
am 

pleased 
te 

be 
able 

to 
report 

that 
NR 

advise 
that 

this 
work 

has 
been 

successful, 
although 

it did 
overrun 

the 
original 

completion 
dale. 

From 
NR's 

perspective, 
the 

current 
status 

is: 

The 
G
W
R
 

part 
of 

the 
timetable 

has 
been 

reworked 
and 

is 
complete 

as 
each 

change 
needed 

was 
coordinated 

b
e
t
w
e
e
n
 

the 
respective 

p
l
a
n
t
s
 
teams. 

The 
M
T
R
 

part 
of 

the 
timetable 

is 
complete 

The 
H
E
O
C
 

part 
of 

the 
timetable 

has 
been 

rewerked 
and 

may 
need 

s
o
m
e
 

final 
review 

and 
a
m
e
n
d
m
e
n
t
,
 

but 
is 

alse 
essentially 

completa 

Both 
MTR 

and 
HEOC 

will 
need 

to 
review 

the 
resutting 

timetable 
and 

confirm 
that 

they 
are 

satisfied 
it works 

from 
their 

perspective. 

A dratt 
Timetable 

Variation 
by 

Consent 
will 

be 
circulated 

today 
er t

o
m
o
r
e
w
 ta MTR 

and 
HEOC 

which 
will 

allow for 
HAL’s 

binding 
final 

decision 
to 

be 
revisited 

in 
order 

to formalise 
this 

timetable. 
Subject 

to 
MTR's 

and 
HEOC’s 

appreval 
and 

confirmation 
that 

they 

are 
satisfied 

with 
the 

revised 
timetable, 

it is anticipated 
that 

this 
will 

be signed 
this 

week 
or early 

next. 
The 

expectation 
then 

is that 
MTR 

and 
HEOC 

will 
be 

able 
to withdraw 

their 
respective 

dispute 
notices 

shortly thereafter. 

| hope 
that 

the 
above 

is 
in onjer 

and 
as 

agread 
— 

please 
give 

me 
a 

call 
if you 

have 
any 

questions. 

Best 
regards, 

Mike 

M 
Bradley 

Ral 
G
o
v
e
m
a
n
c
e
 
M
a
n
a
g
e
r





Fight Directions letter 

HAL/TTPO604 and HAL/TTPO0S 

Eighth Directions issued on 23" February 2022 

{ understand that an agreement has been reached in principle on a timetable offer which honours the 

Firm Rights of both Parties in these Disputes, but that HAL supposes that a formal tripartite agreement 
must be reached before the Disputes can be withdrawn. 

To the best of my knowledge this has not previously been tesled in any dispule, so there 1s neither a 
binding nor any persuasive authority on this point. 

As the Hearing Chair appointed to determine these Disputes | hope that it might be helpful for me to set 

out my preliminary view. 

Considering the evidence pul belore TTPs in my experience, we have almost exclusively relied on 

exchanges of emails between Parties, While some of these have been less formal than olhers, so long as 
the meaning of any email is clear, to my Knowledge no TTP has seen any objection to this way of 

carrying out construction of the Working Timetable. 

The Network Code (in this case HAL’s) requires a Train Operator Variation Request to be agreed, but 
does not set out any form in which such agreement should be recorded. I do not see this as being a 
lacuna in the Code. In principle agreement could be expressed orally in a telephone call, although for 
evidential purposes il is obviously preferable for there to be a wriiten recard. 

Requiring excessive formality to record an agreement does not seem to me lo meet the objective of 
dealing with disputes cost-effectively and does create a risk of incurring cosis unnecessarily. 

As always, Parties are entitled to reach their own decisions and if need be this issue could be tested in a 
short Directions hearing, but [hope that in the light of my camments above this will not prove 

necessary. 

Further, ] understand that HEQC has not been able to respond to queries for a week because of 
half-term. I draw HEQC’s altention to provision D1.1.8 of HAL’s Network Code in relation to this 

paint. 

signed on the original. 

clive Fletcher-Wood 

tearing Chair 
JAL/TTPO04 and HAL/TTPOOS



Ninth Directions letter 

HAL/TTEP004 and HAL/TTPO0S 

Ninth Directions, issued on 24th Febreaary 2022 

1. The principal purpose of these Directions to correct the comment that ] made in the Eighth Directions, 
that oral consent would be sufficient to record assent to a proposed Titnetable Variation (although | 
observed that for evidential purposes a written record would be preferable}. 

I refer to D3.6.1 in AL's Network Code, which states that ‘Netvithstanding anything stated in this 
Condition D3, where HAL and all affected Timetable Participants have so consented in writing, @ 

dimetable bartation may be made without the need far compliance with such of the requirements of this 
Condition D3 gc are specified in the consent [my underlining}. Suc a variation is referred to as a 

“Trnetable Variation by Cansent’. 

Nothing specifies the way in which that written consent is to be recorded. The purpose of words that | 
have underlined is nol immediately clear to me, but | remain of the apinion that no more is required 
than an e-mail from each Dispute Party to confirm that the Timetable Variation has been agreed, 

regardless of the requirements set out in Condition D3. { do not eonsider that it is open to any Party to 
Insist on any particular method of recording agreement by another Party. 

Signed on the original. 

Clive Fletcher-Wood 
Hearing Chair 
HAL/TTPO04 and HAL/TTPOGS



HAL response to Eighth and Ninth Directions 

Heathrow 
Making every journey better 

The Compass Centre, dean Road, 

Hounslow, iiddlesen TWIG 2G\Y 

T; GB44 335 1801 

Access Disputes Committee 

Floor One, Mimet House 

Sa Praed Street WW haathnow.com 

London 
We 1M) 

By email only 

25 February 2022 

Bear Hearing Chair, 

HAL/TTPOO4 and HAL/TTPOOS ~ HAL Response to Eighth Directions 

We write in response to the eighth and ninth Directions issued on 23 February 2022 and 24 

February 2027 respectively (the Directions). 

We thought it would assist each of the Chair, MTR and HEOC toe provide a written explanation 

of why HAL has proposed the approach that it has to put in place a timetable for May 2022 that 

reflects the re-platforming work at Paddington, which everyone fas indicated they are 

comfortable with (the Acceptable Timetable). The Dispute Parties all agreed to proceed under 

Condition 03.6.1 ta put in place a Timetable Variation by Consent to achieve this (the 

Variation. 

We initially proposed that the parties enter into a Timetable Variation by Consent in the form 

of a short tripartite written agreement. MTR has a different approach to implementing the 

Acceptable Timetable, but as we explain in this letter, we cannot meet certain of MTR's specific 
requests ta document the conclusion of these disputes in the way they would prefer. 

The Directions consider one aspect of the discussions between HAL and MTR — the form of the 

Variation. There are more substantive issues between us that we are concerned with, and we 

address them in this letter as they inform our position as to why we consider a more formal 

approach is appropriate. 

Form of the Variation 

Amang other things, MTR has objected to the Variation we have issued because it was in 

tripartite form. They have pointed to the fact that the track access agreements are bilateral. 

However, the Vadation does not seek to change the terms of either of those agreements. it 

seeks to change a single timetabling decision that affects each of the Dispute Parties. [tis 
therefore entirely anpropriate, and in accordance with Condition 01.1.8, to effect the required 

change in a way that is most efficient for all of them — a Single document containing the same 

terms that everyone signs.



Heathrow 
ae Bc exer ye LE res dg ee 

While everyone is agreed that the focus should be on trying to bring these disputes to an end, 

we believe that because the arguments in them have not deen fully aired, it means that the 
need for the tripartite nature of this settlement is perhaps not clearly understood. We hefeve 

this issue also goes to form. 

As was apparent from the MTR Sole Reference and the second directions, bath MTR and the 

Chair appear to be of the understanding that the New Working Timetable was published by 

Network Rail under Part D on 17 December 2021. As we explain below, we do not agree that 
Network fail published the New Working Timetable on that date as Condition 02.7.1 requires. 

lf however, the timetable issued by Network Rail on that date had been published under 

Condition D2.7.1, such that ft és binding, it would he HEOC, not MTR, who should be most 
concermed to achieve a settlement before consenting to withdraw its dispute. That is because 
that timetable did not include tts fifth train in circuit {and on the wider network, the re- 

platforming work at Paddington), whereas it did contain MTR’s Firm Rights to Terminal 5 as it 
requested. 

It is important for all concerned that the Variation is clear as to what the Acceptable Timetable 
is being varied from, and because of the conflicting disputes, that there is common 

understanding that everyone is in agreement on the way forward, Nevertheless, in the 

interests of trying to end these disputes as quickly as possible for everyone’s sake, we have 

amended the Variation so that it is executed separately in bilateral farm. 

Condition D3.6.1 states that what a Timetable Variation by Consent evidences is our cansent 

and the consent of all affected Timetable Participants to the Timetable Variation they have 
agreed to make. Part of that consent obviously goes to the form it is given in, and the 
Directions note that nothing is said about that in the HAL Network Code. That means that the 
form, just as the content, will be the product of negotiations between the parties, in which one 
party might insist on a formal agreement ta necond their consent, and another insist on a mere 
email or letter exchange. 

The Chair mentions be is unclear as to the wonding in Condition 53.6.1 that is underlined in the 

ninth Directions. As a Timetable Variation by Consent is either a Train Operator Variation or a 
HAL Variation, both of those are ordinarily subject to specific rules set out in Condition D3 as to 

timing and content. We befleve the underlined wording in the ninth directions prescribes that 

the parties can avoid complying with any or all of those rules, provided they have set out which 
ones inthe Timetable Variation by Consent. In other words, the Timetable Variation by 
Consent is documenting the rights and obligations they are agreeing to waive. This, we believe, 
is another reason for taking a more formal approach than a simple email or letter exchange, 
and we have duly provided for this in the Variation. 

MTR has yet to explain why our proposed Variation is inappropriate, but as the HAL Network 
Code says nothing about the method of documenting a Timetable Variation by Consent, we 
believe it is a matter for the parties alone to agree on that method.



Heat 
Mania every journey batter 

Substance of the Variation 

Timetable offers 
MIR asked for the Variation to be issued to it in the form of an emailed offer letter on the 

basis, as we understand it, that all the Dispute Parties should be doing is replicating the normal 

timetable offer process. The Chair also speaks in the Directions of an agreement being reached 
in principle on a revised timetable offer. 

We issued a final decision for the May 2022 timetable on 17 December 2071. That final 

decision included HEGC’s Firm Rights. toa Terminal 5 and its firth train in circuit, out excluded 
MTR's Firm Rights to Terminal 5. Condition 04.7.1 establishes that a decision-maker’s final 
decision is binding and can only be changed by agreement between HAL and afl affected 
Timetable Participants, ar by successful appeal. 

4, timetable offer of the kind sought fy MTR: made by us to them and HEOC separately, of the 

kind wrongly issued by Network Rail on 17 December 2021, unsigned by either of them, 

would suggest that we can unilaterally change previous final decisions we have made. This 
would appear to contradict the clear wording established by Condition D4.7.1. When allied 

with Condition 03.6.1, which specifically anticipates consent being recorded in a Timetable 
Variation by Consent, we consider it more appropriate to document the parties’ consent to vary 

our final decision in a formal agreement. 

The timetable offer MITA fs seeking 
Fhe more problematic aspect of MTR‘ request, is the timetable that it has demanded we offer. 

It wants us to make the exact same timetable offer that was wrongly issued by Network Raif on 

17 December 2071. On 8 February 2022, MTR wrote to HAL, repeating the same to Network 

Rail on the same date, advising: 

‘Once we hove received the Timetable Variation by Consent on or oround 11 February 
2022, providing the necessary certainty that the timetable originally offered to MTR an 
i? December 2022 will stand, we should be in o position to withdraw our dispute.‘ 

MTR has maintained this position since. This is unachievable for a number of reasons. 

The first, and most obvious of which, is that white that timetable may reflect the services to 

Terminal § that MTR is seeking, it does not reflect HEOC’s fifth train in circuit (and, on the wider 

network, the re-platforming work at Paddington}. Making an offer that reflected that timetable 
would therefore be a retrograde step and inconsistent with everyone's agreement to put in 
place the Acceptable Timetable. Consequently, the Acceptable Timetable must ‘stand’ and not 
the timetable issued on 17 Gecember 2021. That is why the Acceptable Timetable ts referenced 
in the Variation. 

Second, as we have explained, because the New Working Timetable was not published inthe 

Part D sense by Network Rail on 17 December 2021, we believe that any Timetable Variation by 

Consent must necessarily vary HAL's decision and not that timetable.



Heathrow 
MaRiig vary jaurney better 

The GRR has established (in the appeal decision of TTP Determinations 1331 and 1376) that for 
a New Working Timetable to be duly published in accordance with Condition 62.7.1, it must be 

final and it must contain the final decision of the decision-maker. See in particular, paragraphs 
95 onwards of that decision. 

Network Rail is our sub-contractor for timetable production, but we have not sub-contracted 

decision-making responsibility to it, which was confirmed to MTR and HEOC by Network fail in 

its second jetter on 17 December 20271. The timetable Network Rail published that day clearby 
did not contain our final decision, as Network Rail itself also admitted. Qur final decision was 

set out in our Assessment Criteria document issued to MTR and HEOC separately at 8.42p6m 

that day, which wouid have fed to a different timetable from the one Network Rail erroneously 
issued_ 

Fhird, in following its timetable offer process on 17 December 2021, with an ‘offer response’ 

period ending on 7 January 2022, Network Rail did not issue 2 final Gmetable to the Timetable 

Participants that day even if it had correctly reflected HAL's final decision, which it did not. We 
understand that MTR responded to Network Kail with a2 number of changes to the timetable 
Network Rai issued on 17 December 27024. The ORR has established that a timetable offer is 
not consistent with a decision-maker making a final decision and that Condition D2.7.1 does not 

envisage the publication of timetable offers. 

For all of these reasons, we do not think Network Rail published the New Working Timetable on 
1? December 27021 in the Condition 02.7.1 sense. It is not therefore a valid reference point for 
the Variation, and because of this, there is neither reason to return to that timetable, nor 

restriction on changing it. 

Next steps 

We would hope in ight of our explanation that the suggested directions hearing woutd not be 
necessary. We have written to both MTR and HEOQC today with an updated draft Variation, 

inviting them both to either confirm their agreement to it, or to engage with us on finding the 
tight formulation of wording that everyone Is satisfied with. 

Yours sincerely 

Mirhaeh Bradley 

Mi Bradiey 

Rail Governance Manager 

Heathrow Airport Limited



Tenth Directions letter 

HAL/TTP004 and HAL/TTPOOS 

Tenth Directions, issued on 25" February 2022 

J. Lam grateful ia HAL for its letter of today’s date. 1 hope that further comments from me may assist in 
the resolution of these Disputes. 

There is no agreement between the Parties on the status of the documents circulated on 17° December 
202). This TTP has not reached any Determination on this point, because tl has not heard any evidence 
or submissions to enable it ta do so. My comment in the Second Directians reflected my understanding 
at the time. My comment was not any kind of Determination and the understanding of a Heating Chair 
can (and does) change during the progress of a Dispute. 

Given the complexities of the events on 17" December 2021 il would, m my view, require a full 
hearing in order to decide which was the effective offer. 

In circumstances in which ali Parties have agreed on what defines as an “Acceptable Timetable’, which 
honours all Firm Rights, | cannot accept thal a hearing for the purpase outlined above would ‘allow 
parties to resolve disputes as efficiently and effectively as possible’ (A.3(f}). At present management 
effort is being devoted to a question whose relevance is questionabie, as 1 very much doubt if the 
circumstances of 17" December 2021 will be permitied to occur again. 

The drafiing skalls oF those involved should surely be able to find a form of words which agrees to the 
terms ol the “Acceptable Timetable’, expressing this as varying whichever New Working Timetable was 
actually effective. 

The TTP would be assisted by seeing the latest draft agreement in question. 

Signed on the original 

Chive Fletcher-Wood 

Hearing Chair 
HAL/TTPO04 and HAL/TTPO085
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of 
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- Tenth 
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to 
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Jonathan, 
Sophle 

+ 

Classification: 
Internal 
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Further 
to 

my 
telecon 

massage 
to 

your 
voice 

mail 
system, 

| write 
to 

acknowladga 
receipt 

of 
the 

Chair's 
Tenth 

Directions 
and 

update 
the 

Chair 
on 

the 
discussions 

between 
the 

parties. 
Since 

Friday's 
Directions, 

MTR, 
R
E
O
C
 

and 
Heathrow 

have 
been 

in 

correspondence 
regarding 

the 
form 

and 
content 

of 
the 

Timetable 
Variation 

by 
Consent 

(Variation), 
In 

the 
circumstances, 

as 
the 

parties 
remain 

engaged 
in 

the 
drafting 

of 
the 

Variation, 
we 

do 
not 

think 
it 

helpful 
to 

share 
a 

copy 
of 

Heathrow's 
previeus 

draft 
form 

with 
the 

ADC 
at 

this 
time, 

however 
we 

would 
hope 

to 
be 

in 
a 

position 
to 

update 
you 

on 
our 

progress 
later 

this 
week. 

Best 
regards, 

M 
Bradley 

Rail 
Governante 

M
a
n
a
g
e
r




