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Reference to the Access Disputes Panel
Claim by FIRST CAPITAL CONnect relating to the East Coast Main line Rewiring works
1 details of parties
1.1 The names and addresses of the parties to the reference are as follows:-

(a) First Capital Connect Limited ("FCC") company number 5281077 whose Registered Office is at 3rd Floor E Block, Macmillan House, Paddington Station, London W2 1FG ("the Claimant"); and

(b) Network Rail Infrastructure Limited ("NR") company number 2904587 whose Registered Office is at 40 Melton Street, London NW1 2EE ("the Respondent").

1.2 Contact details for correspondence to the parties are set out in Appendix 1.
2 The Parties’ right to bring this reference
2.1 This matter is referred to an Access Disputes Panel ("the Panel") for determination in accordance with:

(a) Condition D2.2.4 of the Network Code 21 June 2006 Edition (Copy attached at Tab 1 of the Bundle); and/or  
(b) paragraph 8.4 of Schedule 4 to the Track Access Contract between NR and FCC ("TAA").
2.2 FCC claims that NR's work for the renewal of wiring on the East Coast Main Line between May 2005 and December 2007 (the "Rewiring Works") is a Major Project (as defined by the Network Code).  FCC is therefore disputing:

(a) the failure by NR under the Network Code to have issued a notice in respect of the Rewiring Works which qualifies as a Major Project Notice for the purposes of Schedule 4 to the TAA (being either a notice served under Condition D2.2 of the Network Code or, following the amendment of the Network Code to incorporate Part D on yellow pages, a Possessions Strategy Notice under Condition D2.2 of the Network Code which identified the works as a Major Project); and  

(b) the refusal by NR to agree with FCC under the Significant Restrictions of Use (SROU) regime set out in Schedule 4 of the TAA compensation arrangements for the additional possessions associated with the rewiring works which were or are scheduled to be taken on or after 1 April 2006.
2.3 The Network Code's treatment of Major Projects has been subject to change.  Prior to the introduction of Part D on yellow pages, Condition G2.2.1 required NR to give a notice of any proposed Major Project to each Bidder.  Subsequently (and in relation to the preparation of timetables commencing on or after 11th December 2005) Note 5(c) to Part D of the Network Code requires that if NR wishes to implement a Major Project it must issue a Possession Strategy Notice under Condition D2.2 of the Network Code identifying the notice as one relating to a Major Project.  Paragraph 2.7 of Schedule 4 to the TAA classifies Restrictions of Use connected with a Major Project
 as Significant Restrictions of Use.  Under Paragraph 2.6 of Schedule 4 to the TAA NR is then to:

"use its best endeavours to agree with any train operator bespoke arrangements in relation to compensation…  in default of agreement in relation to the level of compensation the mechanism and procedure for dispute resolution set out at paragraphs 8.3, 8.4 and 8.5 shall apply ".
2.4 FCC claims that either a Major Projects Notice or a Possessions Strategy Notice for a Major Project should have been issued. Had NR have issued an appropriate Notice the Significant Restrictions of Use provisions of Schedule 4, and in particular Paragraph 2.6 of Schedule 4, would apply in respect of the impact of the rewiring works.  No such notice has been served in respect of the works.
2.5 FCC submits that Condition D 2.2.4 of the Network Code sets out FCC's right to refer the matter to the Panel. It states:

"If any Bidder is dissatisfied as to:

(a) 
any matter concerning the operation of the procedure in this Condition D2.2; or

(b)
 the intended method of implementation of the proposed works as notified by Network Rail pursuant to Condition D2.2.3 and, in particular, the application by Network Rail of the Decision Criteria

it may, at any time prior to the date 30 days after the date on which it was notified pursuant to Condition D2.2.3 of the intended method of implementation, refer the matter to the relevant ADRR panel for determination." 
.

2.6 No proper notification has been given and FCC is dissatisfied with NR's refusal to treat the works as one which qualifies for the application of the Significant Restrictions of Use regime in Schedule 4 of the TAA, by virtue of its being a Major Project (as defined by the Network Code). 
2.7 FCC has sought to resolve this issue through a series of meetings and through correspondence but has been unable to reach a resolution.
2.8 Accordingly, FCC submits that a reference to the Panel is permitted under Condition D 2.2.4 of the Network Code.  In addition, if it is admitted by NR or held by the Panel that the Rewiring Works are a Major Project, paragraphs 2.6 of Schedule 4 Part 3 to the TAA and paragraphs 8.3 to 8.5 of Schedule 4 Part 3 to the TAA permit a reference to the Panel with regard to the compensation arrangements. 
2.9 NR, however, believes that FCC’s right to dispute the issue of how much compensation should be payable rests on paragraph 8.1 and paragraphs 8.3 to 8.5 of Schedule 4 Part 3 of the TAA. The relevant paragraphs state:
8.1 Network Rail Restrictions of Use

(a) within 14 days after the end of each Period, Network Rail shall provide the Train operator a statement showing…..

iii) any compensation payable in respect of the Network Rail Restrictions of Use identified… 

8.3(a) Within 10 days of receipt of a statement from Network Rail under paragraphs 7.4, 8.1 or 8.2, the Train Operator shall notify Network Rail of any aspects of the statement which it disputes, giving reasons for any dispute. Save to the extent that disputes are so notified, the Train Operator shall be deemed to have agreed the contents of the statement."
NR therefore believes that if FCC wished to dispute the contents of the Schedule 4 Day 42 statement it should have followed the procedure set out in paragraphs 8.3 to 8.5.
2.10 For ease of reference a Chronology is set out at Appendix 2 setting out details of communications regarding the status of the Rewiring Works.  FCC asserts that it raised the issue of the treatment of the Restrictions of Use associated with the works in writing on 17 May 2006.  This was a continuation of the discussions over the treatment of the possessions raised prior to FCC commencing operations (which included discussions between Jim Morgan of FCC and Peter Robinson and/or Dyan Crowther of NR on 6 January 2006, 25 January 2006, 6 March 2006) and of direct contact made between FCC and NR following 1 April 2006.  So NR was aware of this issue prior to the start of FCC's franchise and the matter was again brought promptly to NR's attention following FCC first being affected by a ROU connected with the works: FCC's position was set out in formal correspondence. NR engaged in that process, seeking time to consider the points raised by FCC.  NR then, by its letter of 29 June 2006, reached a decision to decline to treat the works as a Major Project and declined to recognise any SROU.   Subsequently, however, on 14 August 2006, it issued a press release regarding the ECML works which FCC regards as clearly acknowledging that the works have all the qualities required of a Major Project (see Appendix 3 and paragraph 6.5(k) below).  FCC therefore sought further clarification of NR's position before submitting a draft reference for NR approval.  FCC made clear in all relevant statements, and NR was fully aware of, the existence of a dispute between FCC and NR and the reasons for the dispute.
2.11 FCC asserts also that paragraph 2.6(c) of Schedule 4 of the TAA must be read in context.  Paragraph 2.6 states:
" Network Rail shall use its best endeavours to agree with any train operator

bespoke arrangements in relation to compensation to take effect in the following circumstances:

(a) where there is a Significant Restriction of Use as defined in paragraph 2.7;… and
 (c) in default of agreement in relation to the level of compensation the mechanism and procedure for dispute resolution set out at paragraphs 8.3, 8.4 and 8.5 shall apply " (FCC Emphasis)

As NR denies that the Rewiring Works are a Major Project triggering SROU treatment and has not used its best endeavours to agree linked bespoke compensation, the procedure in paragraphs 8.3 to 8.5 is not directly applicable.  In the event that NR does now admit that SROU treatment is relevant FCC submits that no prejudice has been suffered by NR.  Senior officers of the parties have been in correspondence since 17 May 2006 without reaching agreement on classification of possessions or applicable compensation. 
2.12 FCC submits that:
(a) Condition D2.2.4 of the Network Code sets out FCC's rights, based on the Rewiring Works status as a Major Project, to refer this dispute to the Panel.
(b) Paragraph 8.1 of Schedule 4 of the TAA, relates to the notification process for a Restriction of Use ("ROU").  It does not alter:
(i) the need for a Major Projects Notice or a Possessions Strategy Notice for a Major Project to be issued were a series of restrictions of use relate to a Major Project; or
(ii) the dispute mechanism where a party has failed to properly issue a Major Projects Notice or a Possessions Strategy Notice and seeks to avoid its obligations.
(c) NR's position was disputed from the outset and the stages within paragraph 8.4 of Schedule 4 of the TAA have been substantively completed by FCC (to the extent possible in the absence of any acknowledgement by NR of any SROU) with NR participating in that process and no question of procedural bar arises; 
(d) In any event, any procedural argument on paragraphs 8.1 and 8.3 to 8.5 of schedule 4 can have no relevance to any right of FCC to refer the question of Major Project to the ADP under Condition D2.2.4 of the Network Code in respect of planned future work prior to the planned Rewiring Works completion date of Christmas 2007.  
2.13
NR agrees that FCC may refer the treatment of future Restrictions of Use to the ADP under Condition D2.2.4 of the Network Code provided that any challenge to the amount of compensation payable must be duly pursued in accordance with paragraphs 8.1 and 8.3 of Schedule 4 Part 3.
3 Contents of reference
The Parties have together produced this joint reference and it includes:-

(a) The subject matter of the dispute in Section 4;

(b) A summary of the issues in dispute in Section 5;

(c) A detailed explanation of the issues in dispute prepared by the claimant with a paragraph by paragraph response from the respondent(s) in Section 6;

(d) Any further issues raised by the respondent in Section 7; 

(e) The decisions of principle sought from the Panel in respect of legal entitlement and remedies in Section 8; and

(f) Appendices and other supporting material.
4 subject matter of dispute
4.1 This dispute concerns the Rewiring Works being conducted by NR and possessions taken by NR to conduct those works on the East Coast Main Line.

The Rewiring Works involve:

(a) the replacement of 30 year old equipment currently being operated on the Network;

(b) the building of a dedicated NR delivery team in York to take on and run the work; 

(c) objectives of:

(i) improved reliability and system performance,
(ii) an upgrade of the system to modern standards; and

(d) additional possessions on the East Coast Main Line being taken by NR to complete the work from May 2005 until the projected completion date of Christmas 2007  

4.2 FCC commenced operations on 1st April 2006, when pursuant to a statutory transfer scheme it had transferred to it the track access contract previously in place between NR and West Anglia Great Northern Railway Limited.  Subsequently a new track access contract has been entered into between NR and FCC.  However at all relevant times the track access contract in place between FCC and NR has included the same template Schedule 4 terms and for the purposes of this reference references to the "TAA" include either or both of those track access agreements as appropriate.

4.3 The Rewiring Works started in May 2005, have involved a number of possessions (FCC calculates sixty six as at 30th July 2006), and is projected to continue until December 2007.  While a significant proportion of the work has been able to be undertaken within the scope of standard possessions, there has also been a significant requirement for extended possessions on bank holiday weekends which have resulted in extensive disruption to services (including the closure of Kings Cross on successive bank holiday weekends) and significant costs which would fall within the Schedule 4 TAA definition of Direct Costs, being incurred by FCC in coping with the exceptional disruption to services which has resulted.
4.4  ADVANCE \l41.0 
Throughout the period since it took over on 1 April 2006 FCC has sought to agree with NR the ongoing treatment of the Rewiring Works possessions but the parties have failed to reach agreement.
4.5 FCC's claim relates only to possessions in connection with the rewiring works taken on or after 1st April 2006.
4.6 All documents referred to in this reference are contained in the accompanying lever arch file.
5 summary of dispute
5.1 The dispute concerns whether the Rewiring Works are a Major Project
 which as such should be:

(a) the subject of a Major Project Notice or a Possession Strategy Notice under Note 5(c) of Part D of the Network Code identifying it as a Major Project; and 

(b) be subject to compensation as a SROU under Schedule 4 of the TAA.

5.2 NR maintains that the Rewiring Works are not a Major Project and that the ROU regime, not the SROU regime, applies. 

5.3 FCC disputes NR's decision on the basis that it is wrong.
6 explanation of each issue in dispute with response

6.1 FCC recognises and appreciates the importance and benefits derived from the rewiring work.  However, the issue is the characteristics of the works and the correct level of compensation payable by NR to FCC for the scale of disruption.  The possessions, detailed in Appendix 4, have placed considerable restrictions on FCC and have, by way of example:
(a) repeatedly blocked Welwyn Garden City, a major junction for FCC services;
(b) considerably reduced the number of services FCC can provide;
(c) blocked access to Kings Cross terminating all services at Finsbury Park;
(d) necessitated that replacement bus services be arranged.
6.2.1
NR does not dispute that the Rewiring Works have had a substantial effect upon FCC. The issue is simply through which route this effect is to be compensated; the “normal” ROU or the SROU? In the Office of the Rail Regulator’s “The Possession Review: Final Conclusions on the Schedule 4 Incentive Structure” of March 2002, The Regulator believed that the definition of an SROU should be:
(e) Significant Restrictions of Use lasting over 60 hours (i.e. longer than a standard weekend possession), and no part of the Restriction of Use occurs on a Public Holiday; or
(f) Significant Restrictions of Use lasting over 84 hours where the Restriction of Use is over a weekend and one public holiday; or
(g) Significant Restrictions of Use lasting over 108 hours where the possession is over a weekend and two public holidays; or
(h) Significant Restrictions of Use taken as a result of the issuing of a major project notice, where the scheme is not being progressed under Part G of the Network Code.
6.2.2
NR asserts that it is because the length of the rewiring restrictions would not trigger the SRoU compensation process, that FCC is compelled to argue that the rewiring constitutes a Major Project if it is to receive the higher level of compensation. 
6.2 FCC submits that it seeks only its contractual entitlement:
(a) Note 5(c) to Part D of the Network Code states:
"In the event that Network Rail wishes to implement a Major Project, it shall issue a Possessions Strategy Notice in respect thereof in accordance with Condition D2.2 and identify that notice as one relating to a Major Project (and for these purposes ‘Major Project’ shall have the same definition as in the Preceding Code)…"

(b) Prior to the incorporation of Note 5(c) into Part D of the Network Code, Condition D2.2 provided as follows:

"Network Rail shall, if it wishes to implement a Major Project, give notice of its proposal to each Bidder that may be affected by the project together with such particulars of the proposed method of implementation of the project as are reasonably necessary to enable each such Bidder to evaluate the effect of the proposed project on its Services or the operation of its trains. ….."  
(c) Major Project is defined as:

"any engineering, maintenance or renewal project which requires a possession or series of possessions of one or more sections of track extending over:
(a) 
a period of more than one year; or

(b) 
a period which contains two or more Passenger Change Dates"

(d) Paragraph 2.7 of Schedule 4 of the TAA operates, where notice of a major project has been given, to classify any ROU as a SROU.
(e) The provisions of Schedule 4 of the TAA apply differing levels of compensation for SROUs and ROUs, with SROUs qualifying for additional compensation covering Direct Costs. 
(f) Paragraph 2.6 of Schedule 4 of the TAA requires that, where there is an SROU, NR "use its best endeavours to agree with any train operator bespoke arrangements in relation to compensation".  
Accordingly FCC asserts that it is not sustainable for NR to rely upon the length of each of the individual possessions.  If its position was correct no Major Project would trigger SROU treatment if each individual possession comprising part of the Major Project was structured to avoid that effect.  The rationale for Major Project treatment would be lost. SROU compensation is triggered by the Rewiring Works falling within the definition of a Major Project in paragraph 2.7 of Schedule 4 Part 3. 
6.3 NR is not seeking to argue that there can be no Major Project if the individual restrictions of use in question are of a shorter duration than would be needed for them to trigger SROU treatment automatically. It is simply emphasising the point that the Rewiring Works would not trigger the additional SROU compensation through any quality of any individual restriction of use associated with the works; and that SROU treatment is therefore only applicable if there is a Major Project in the sense that the Network Code and Schedule 4 use the term.
6.4 FCC flags that the Rewiring Works:
(a) are not part of the normal run of renewal and maintenance activity that is carried out, year in, year out (NR is replacing 30 year old equipment and the work will not then be repeated on a "year in, year out" basis);
(b) involve a significant upgrade in the wiring currently involved (aluminium being changed to copper);
(c) are a discrete programme intended to complete renewals by December 2007;
(d) require a series of non-standard possessions to be taken over a period of more than one year being scheduled to run from May 2005 to December 2007;
(e) are non-repetitive and once complete will result in normal maintenance activities being resumed;
(f) are undertaken to achieve the specific objectives set out at paragraph 4.1 above and to reduce the frequency of future maintenance work;
(g) require the commitment of a dedicated team of people at York;
(h) are being completed by the NR major projects and maintenance teams understood to have a 350-strong workforce allocated to the works;
(i) are not "run of the mill";
(j) have the character of a "project" by virtue of the scale and impact of non-routine possessions and package of non-routine tasks being conducted; 
(k) are objectively considered to be a "project"
(See NR PowerPoint Presentation given on 15 May 2006 at Tab 2 of the Bundle, and NR's own press release of 14 August and the associated press coverage at Appendix 3, stating for example:

"Network Rail's Route Director Dyan Crowther said: 'This project is an excellent example of passengers and the train operating companies benefiting from our continued investment in the railway…'",
"The project has been a joint effort between Network Rail's Major Projects and Maintenance teams and their emphasis on teamwork has brought direct benefits to passengers", and
"The project has also received recognition in the form of a National Rail Awards nomination, and an award for Best Project in Network Rail’s own Major Projects Excellence Awards" (FCC's emphasis));
(l) therefore constitute a Major Project, meeting all the requirements established in NV 53.  It is irrelevant that individual possessions taken in connection with the Rewiring Works did not exceed the durations required for them individually to qualify as Significant Restrictions of Use, because they qualify under the Major Projects head provided for expressly in paragraph 2.7(a)(i) of Schedule 4 Part 3.  That a series of shorter possessions may qualify as a Significant Restrictions of Use when they are part of a major project is of course also in accordance with the ORR's Final Conclusions cited by NR at paragraph 6.2(d) above; and
(m) result in FCC incurring significant additional costs, through the non-standard possessions required in connection with the Rewiring Works, which would not otherwise be compensated (for example in relation to more extensive bus substitution arrangements and alternative station arrangements to cope at times of the closure of Kings Cross), were it is both fair and in accordance with the terms of Schedule 4 that it should be compensated in respect of these costs via the Significant Restrictions of Use compensation mechanism.
6.6.1
NR states that the Rewiring Works are not a Major Project because the works:

(a)
were being undertaken to sustain the integrity of the existing systems and equipment not to offer substantive operational improvements. However, it is NR’s policy when renewing overhead wiring, to replace the existing materials with a modern, more durable material. In this respect these Rewiring Works are no different from other renewals programmes taking place up and down the country.
(b)
have been planned in conjunction with previously booked permanent way and other renewal works possessions between King’s Cross and Woolmer Green and Digswell (which were not Major Projects either), so as not to increase the disruption of services. By FCC’s own admission, “a significant proportion of the work has been able to be undertaken within standard possessions” 

(c) 
do not contain the element of novelty that the Association of Project Management definitions (see Appendix 5) allude to and indeed the term 'Project' in its normal sense contains. 
6.6.2 
NR does not accept that the possessions were in some way “non-standard”; and further it  believes that the statements quoted in 6.5(k) need to be understood in the context of the way NR’s internal organisation is set up and its various departments are named. NR has, essentially, two front line delivery functions which are called Operations and Customer Services, and Maintenance. It is Maintenance that is charged with looking after the infrastructure including the overhead wires, but where in order for the Network to be looked after efficiently, it is necessary for renewals to be undertaken a further delivery department is called in to manage the  renewals work. This department is called Major Projects and Investment, which is a title which goes back to the earliest days of Railtrack but which is a rather unfortunate use of terminology in the context of the current dispute. It also has the effect of encouraging people to think rather loosely about everything which MP&I is involved in as a “Project” whereas in the context of this dispute NR believes a more precise approach to the meaning of the term is needed, to avoid the unintended consequence that some normal renewal works are drawn into a different compensation mechanism from others.  
6.6.3
It is common NR practice to appoint dedicated teams to undertake renewals/maintenance programmes and nothing out of the ordinary should be inferred from such a team being formed for the purpose of these Rewiring Works;

6.6.4
Accordingly, while NR agrees that there can be such a thing as a maintenance and renewal works Major Project, it believes that there needs to be something exceptional about such works to turn them into a Major Project, such as the novelty of the process and its future effects upon the network which NR asserts was the significant feature of the Network and Vehicle Change Committee Determination No. NV 53 (Forth Bridge 2003) (at Tab 3 of the Bundle). 

6.5 FCC does not accept this as in the tribunal decision of the Network and Vehicle Change Committee NV 53 (Forth Bridge 2003) ("NV 53") the committee held:
"9.1.
the implication of the discrete category “Major Project” is that it is something that can be differentiated from the normal run of renewal and maintenance activity that is carried out, year in, year out, subject to the terms of the “applicable Rules of the Route/ Rules of the Plan”.

9.2.      
the definition brings together a number of discrete elements, all of which would appear to require to be met, for there to be an obligation on Network Rail to categorise and manage an activity as a “Major Project”.   These are:

9.2.1.    
 the activity relates to “engineering, maintenance or renewal”;

9.2.2.     
it requires “a possession or series of possessions of one or more sections of track”; 

9.2.3.    
 that requirement lasts “a period of more than one year”; and

9.2.4.    
 the activity relates to a defined “project”.

9.3.      "project" is not a defined term in either the Track Access Conditions, or the Railways Act, and therefore must be construed in line with common English usage.  In this regard a project is something not “run of the mill”, but is non-repetitive, is undertaken to achieve a specific objective, implies the commitment of identified resources, and, probably, extends over a sustained period of time".
6.6 NR believes that it is within paragraphs 10 and 11 of the Committee’s determination that the correct rationale as to whether these works constitute a Major Project lie:
“The Committee’s rationale was that the introduction of a changed  [NR’s emphasis] method of painting for the Forth Bridge involved the commitment of specifically contracted resources, over a period of seven years , during the whole course of which there was a potential requirement for possessions, all to achieve the finite goal that future maintenance would be on a different system (NR’s emphasis). It was the view of the Committee, therefore, that this specific activity did fall logically within the scope of the definition of a Major Project.”
Paragraph 11 states that “ The Committee therefore…… directs Network Rail to take such steps as are necessary…including as appropriate, the issue of a Major Projects Notice , as if it had complied with that condition from the time it decided to implement the change in painting technique (NR's emphasis)”. 
It is NR’s belief that the “novelty” element, which was identified by the Committee as being crucial to the definition of a Major Project in the Forth Bridge scheme, is missing from these rewiring works. It follows therefore that in the clear absence of such an element, these works do not fall within the definition of a Major Project. 
6.7 FCC submits that NR adds emphasis where none was intended by the Committee. Its references to a change of painting technique and its statement of the Forth Bridge projects' objectives are aimed at factual context.  The term "novelty" does not form any part of the Committee's ruling upon the meaning of "Major Project" or its application of that meaning to the facts of NV53.  FCC states that, for the reasons set out at paragraph 6.5 above, it is clear that the rewiring works are a Major Project.  FCC also asserts that the logic of NR's position would be that no work could be a Major Project if it utilised engineering techniques that were established or had been used on an earlier project. That is clearly wrong.
6.8 NR believes it has acted in accordance with the TAA and the Network and Vehicle Change Committee’s Determination No. 53, Paragraphs 10 and 11 and belief that the current payment mechanism via Schedule 4 Part 3 regular ROU regime is applicable and fair as it does not believe the works constitute a Major Project
7 any further issues raised 
7.1 No further issues are raised.
8 decision sought from the PANEL
8.1 FCC requests that the Panel determine:

(a) Do the Rewiring Works constitute a Major Project?
(b) If no, what elements distinguish the Rewiring Works from a Major Project? 
(c) If yes, should NR have issued an appropriate Major Project or Possessions Strategy Notice identifying the Rewiring Works as a Major Project? and
(d) Are FCC and NR required under the TAA to treat Restrictions of Use relating to the Rewiring Project as SROUs, with compensation for FCC's Direct Costs required to be paid in respect of Restrictions of Use in respect of the Rewiring Works taken after 1st April 2006? or
(e) If paragraph (d) does not apply, is NR required to compensate FCC for its failure to issue a notice as referred to in paragraph (c) in an amount equivalent to FCC's Direct Costs in respect of the Rewiring Works, reflecting the compensation not able to be claimed by FCC under paragraph 2.6 of Schedule 4 Part 3 as a result of NR's failure to establish those works as a Major Project as required by the Network Code.  
8.2 NR does not believe that 8.1 (b) is an appropriate question to put to the Panel, but further  asks that if the answer to 8.1(a) is "yes" that the Panel also determine:
(a) As regards past ROUs, should FCC have challenged them under paragraph 8.1 and 8.3 to 8.5 of Part 3 of Schedule 4 to the TAA or should the SROU compensation mechanism now apply retrospectively and if so, how? 
(b) If the answer to (a) is that the mechanism should be applied retrospectively, how should the parties deal with the Restrictions of Use taken partly for the purposes of the Rewiring Works and partly for other schemes?
9 remedy 
9.1 FCC asks that the Panel Order that:

(a) the Rewiring Works constitutes a Major Project; and either
(b) NR use its best endeavours to agree with FCC arrangements in accordance with paragraphs 2.6 and 2.7 of the TAA to compensate FCC for its Direct Costs as a result of the Restrictions of Use in respect of the Rewiring Works taken after 1st April 2006, with the parties permitted to refer back to the Panel any failure to agree those arrangements within 30 days after its determination; or

(c) NR pay compensation to FCC by way of the damages suffered by FCC as a result of NR's failure to issue a Major Project Notice in respect of the Rewiring Works a sum equal to its Direct Costs as a result of the Restrictions of Use in respect of the Rewiring Works taken after 1st April 2006 .
10 signatures
For and on behalf of 
For and on behalf of 

First Capital Connect Limited
Network Rail Infrastructure Limited
Signed
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Date:


Date:


� subject to the restrictions also resulting in Services being cancelled, diverted or shortened and Direct Costs in excess of £10,000


� No notice has yet been issued in respect of the project under Condition D2.2.3 or otherwise as noted in Paragraph � REF _Ref142472338 \r \h ��2.4� above.


� as defined by the definition in the preceding version of the Network Code and set out at paragraph � REF _Ref145487147 \r \h ��6.3(c)�


� NB paragraphs in this section with an odd second numbering relate to FCC's comments (e.g. 6.1 or 6.1.1).  Paragraphs with an even second number relate to NR's comments (e.g. 6.20 or 6.2.1)
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