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Network Rail Infrastructure Limited -v- Great North Eastern Railway Limited

The Rail Regulator:

INTRODUCTION

1.

This is an appeal by Network Rall Infrastructure Limited (formerly Railtrack plc, and
referred to in thisjudgment as“ Network Rail”) againg certain aspects of adecison(No.
NV 33) of the Network and Vehicle Change Sub-Committee of the Access Dispute
Resolution Committee dated 21 December 2001, and a cross-appeal by Great North
Eadtern Railway Limited (“GNER”) againgt other aspects of that decison. It arises out
of the consequences of the derailment of a GNER train just south of Hatfield on 17
October 2000.

The apped raises only questions of law. 1t concernsthe interpretation of atrack access
contract betweenNetwork Rall and GNER. It raisesno issues of regulatory policy. The
contractinquestionincorporates by reference the document formerly cdled the Railtrack
Track AccessConditions 1995 (asamended). Thisisnow known asthe network code
and is referred to as such in this judgment.

In the appesdl, | sat with an assessor, Mr John Marrin QC. The rules of procedure
established for the appeal provided for Mr Marrinto prepare areport for meonthe case
and a series of recommendations as to how the appeal should be disposed of. Theydso
gave the parties the opportunity to comment in writing on the report.

Thereweretwo oral hearingsinthe appeal. Thefird, ladting two days, took placein July
2002. The assessor prepared areport dated 24 July 2002, upon whichthe partieshad
the opportunity to comment. In considering the report and the other materia placed
beforemeinthe appeal, additiona questions rdevant to itsdisposal presented themsdaves
to me. These questions were considered neither by Network Rall nor GNER, and they
were therefore not covered by the assessor's report. As they appeared to me to be
capable of being materia to my decison, | required the parties to make written
submissons to me, followed by an oral hearing on 18 September 2002 and a further
report from the assessor. As before, the parties had an opportunity to comment on that

report.
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5. The parties written submissions and their skeleton arguments, as well as the assessor's
two reports and the parties comments on them, are published withthis judgment on the
ORR website: www.rail-reg.gov.uk/appeals.

6. The statutory duties of the Regulator are not engaged in this gpped. Although the appesl
istaken by virtue of provisons inthe network code whichitsdf forms part of the contract
in question, it would be contrary to the principles of fairness for the determination of a
guestion of law to be done on any basis other than the proper application of legal
principlesand rules. A biasin favour of one outcome over another by reference to the
wishes or financid podtion of any person, whether a party to the apped or not, would
be unlawful. Inany case, itisnot inthe interests of users of raillway servicesor of railway
industry participants, and would be contrary to the other objectives of section 4 of the
Railways Act 1993, for me to take any other gpproach.

THE BACKGROUND

Networ k Rail’s monopoly position

7. Network Rall isthe monopoly provider of anessentid service, namdy permissonto use
itsinfrastructure, comprising the nationd systemof track, sgndling and other ingalaions
necessary for the support, guidance and operation of trains. Because of that, the
Ralways Act 1993 imposes two types of regulation on the activities of the company.
Fird, by section6, it isunlawful for any person to operate suchanetwork without having
alicence to do so issued by the Secretary of State or the Regulator, or an exemption
from the requirement to be so licensed. Secondly, most material aspects of the
consumption of the capacity of the network are under the supervisonand control of the
Regulator through his functions of gpproving access contracts and amendmentsto access
contracts (sections 18 and 22) and of requiring third party access to be given (sections
17 and 22A) usng compulsory powers.

Access contracts and the access regime
8. Track access contracts are the means by which train operators and others gain access

to the network. They provide the legd bass for a complex interface between the
infragtructure provider (Network Rall) and infrastructure user (usudly but not necessarily
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atrain operator), and establish the rights and obligations of bothpartiesinacommercid
relationship of consderable interdependence.

Access contracts established under the Railways Act 1993, of the kind whichisinissue
in this apped, are unusud creatures. They are not contracts over which either party -
infragtructure provider or infragtructure user - has the last word. The nature of the
regulation of the relationship between these two parties, and the role of the Regulator in
determining - under sections 17-22A of the Railways Act 1993 - what the terms of the
contract should be and indeed whether there should be any contract at dl, isa sgnificant
factor in the factual matrix of this case.

In Network Rail Infrastructure Limited -v- Eurostar (UK) Limited [2003] RR 1,
| explained:

“A track access contract is also the means by which track capacity is consumed. In the
case of Network Rail’s network, it provides for Network Rail to grant to another person
(usually but not necessarily the operator of passenger or freight trains) permission to use
its network. Under the contract, that person is the access beneficiary. The permission to
use Network Rail’s network is the principal commodity which the access beneficiary
obtains under the contract, and for which it pays track access charges to Network Rail.
However, track access contracts are complex commercial contracts and they do much
more than that. The conditions under which the access beneficiary is entitled to use
Network Rail’s network are specified in some detail, as are Network Rail’s obligations in
delivering the capacity which it has sold.”

Sections 17 and 22A of the Railways Act 1993 exit for the protection of persons who
need access to railway facilities. In prospective users dedings with a facility owner in
atempting to gain access, they are a means of preventing any abuse of the facility
owner’s monopoly power. They come into play whenever there has been afailure - for
any reason - to reach agreement on the terms of access. Usudly thiswill arisein cases
where the prospective user consders that the facility owner is demanding unressonable
terms for access or is unreasonably refusng access dtogether. It should of course be
remembered that what may at first appear to be unreasonable behaviour on the part of
the facility owner could subsequently be established to bejudtifiable. That isamatter to
be tested in the section 17 or 22A process.
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Section 17 provides for a prospective user to gpply to the Regulator for him to give
directions to the fadility owner to enter into a new access contract with the applicant.
Section 22A applieswhereauser withan exising access contract is seeking amendments
to that contract which will permit more extensve use of the fadility in question, such as
running more trains.

The essence of the role of the Regulator in matters of access to the network under
sections 17-22A isthat dthough the procedural route towards a new or amended access
contract isdifferent as between sections 18 and 22 onthe one hand and sections 17 and
22A on the other, the subgtantive decision which the Regulator must makeisnot. The
point was considered by the Court of Appea in Winsor -v- Special Railway
Administrators of Railtrack PLC [2002] EWCA Civ 955, [2002] 4 All ER 435,
[2002] 1 WLR 3002, when it considered the relationship between sections 17 and 18.
Delivering the unanimous decision of the court, Lord Woolf CJ placed emphasis on the
Regulator’s obligetion to consider the public interest as a whole, as defined by his
satutory duties in section 4 of the Ralways Act 1993, whether or not the parties are
agreed (section 18) or not agreed (section 17), and requiring him, if appropriate, to put
the public interest above the private commercid interests of the facility owner and the
goplicant. Hesad:

“The reading of section 17 and section 18 together with section 4 demonstrates that the Rail
Regulator can have a separate agenda from that of the applicant or the facility owner when
performing his section 17 or 18 functions’; *“... the Rail Regulator in determining an
application has to take into account section 4 considerations which may be of little or no
concern to the parties ...”; “Section 17 and section 18 are two different ways of achieving
the same purpose, namely, the making of access contracts, the terms of which are subject
to the approval and requirements thought necessary by the Ral Regulator”; “[the Rail
Regulator is ] required to take into account considerations which could not be in the
interests of the parties ... but third parties namely rail users’.

This means that it is the Regulator who mugt determine what is the fair and efficient
alocation of capacity and therefore the terms of the access contract whichwill give effect
to that allocation having regard to, but by no means congtrained by, what the parties have
or have not agreed. It follows that it matters rather less than facility owners and
gpplicants have perhaps so far supposed whether or not they have been gble to reach
agreement ondl pertinent points. The Regulator can determinethe matter under sections
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17 or 22A,, where the parties have not agreed, or, in the case of an agreed application,
require modifications under section 18(7) or rgject the application under sections 18 or
22.

The nature of the regulation of the relationship between the parties to an access
agreement, and the role of the Regulator in determining, under sections 17 - 22A of the
Railways Act 1993, what the terms of that contract should be and indeed whether there
should be any contract a dl, form a sgnificant part of the factud matrix in whichaccess
agreements are made and fal to be construed.

The network code

16.

17.

Almog every track access contract, induding the contract with which this apped is
concerned, incorporates the provisons of the network code. The network code was
devised at the time of rail privatisation in 1993 and 1994 as a single code, to be
incorporated by referenceindl regulated (and some unregul ated) track accesscontracts,
S0 as to provide a common set of rules and procedures for performance monitoring,
timetable change, environmenta protection, changes to the network and to rallway
vehicles used or to be used on the network, and the handling of certain aspects of the
consequences of operationa disruption. Itisthecentra commercia code concerning the
consumption of the capacity of Network Rail’s network and the development of that
network.

It was the wish of those who designed the contractua and regulatory matrix for the
railway industry at that time that the network code be a code established under the
operating licences granted to the network operator (now Network Rail) and passenger
and freight train operators, rather thanpart of individua bilateral access agreements. That
wish was frustrated by a lega impediment, arisng out of the Railways Act 1993, on
induding in licences matters which could and should properly be included in access
agreements. At that time, the Railways Act 1993 provided for separate regimes for
licensing onthe one hand and access onthe other, and the two did not overlap sufficently
foranaccess-related code to be established under alicence. This blockage wasremoved
by section9(3A) of the Railways Act 1993, whichwasinserted by virtue of section252
and paragraph 19 of Schedule 27 to the Transport Act 2000. However, the network
code remains a code the legal force of which comes from the access contracts of which
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it forms part, and no steps have yet been taken to move it from the access contracts to
the licences.

Becauseit is part of virtudly dl track access contracts, and aso because of its central
importance in the access relationship between the infrastructure provider and
infragtructure users, the network code's evolution over timeis subject to the jurisdiction
of the Regulator. It may be changed ether through the democratic change mechanism
provided for in Condition C6 of the code, by the elected body known as the Class
Representative Committee, or by the Regulator unilaterdly under Condition C8.

Network change

19.

20.

21,

The network code contains, in Part G, the Network Change regime, the interpretation
and gpplication of whichisin issuein this gopedl.

Part G of the network code recognises Network Rail’ sresponghilitiesasthe steward of
the nationa railway network, responsibilities which are dso enshrined in Condition 7 of
Network Ral’s network licence. It contains a set of procedures and substantive rules
to whichthose who wishto have the network changed in certain specified respects must
adhere. Either Network Rail or atrain operator may propose a Network Change. The
proposer is normally reguired to give notice of what he proposes, and therethenfollows
a process of consultation to establish whether there are materia objections to the
proposal and, if there are, what isto be done about them. Thaose consulted include every
tran operator which may be affected by the implementation of the change. The
information which consultees must be given is that which is reasonably necessary to
enable themto assessthe likdy effect of the change, including the effect onthe operation
of trains. It follows that, except in very smple or straightforward cases, a Network
Change proposa must usualy be a detailed document.

Inthe case of Network Rall, thereis an exceptionto the obligationto give advance notice
of aproposed change where safety isinvolved. It arises under Condition G1.9, which
isin thefollowing terms.

“To the extent that a Network Change within the meaning of paragraph (i) of that term's
definition is required to be made by [Network Rail] for safety reasons, [Network Rail] shall
not be obliged to implement the procedure set out in this Part G in relation to that change

6
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until the change has lasted for three months (or such longer period as may be specified in
the relevant Train Operator's Access Agreement). Upon expiry of the relevant period,
[Network Rail] shall promptly commence implementing and thereafter comply with the
procedure set out in this Part G as if the relevant Network Change were a Network
Change proposed by [Network Rail].”

In the case of a Network Change proposed by Network Rail, Condition G2.1 obliges
a train operator to give notice to Network Rall if it considers either that certain
conditions, which may lead to the proposa being blocked atogether, are satisfied
(paragraph (@), or that it should be entitled to financid compensation for the
consequences of the change (paragraph (b)). It provides asfollows:

“The Train Operator shall give notice to [Network Rail] if it considers that either:

@ one or more of the following conditions has been satisfied:

(@) the implementation of the proposed change would necessarily result in
[Network Rail] breaching an access contract to which that Train Operator
is a party;

(i [Network Rail] has failed, in respect of the proposed change, to provide
sufficient particulars to that Train Operator under Condition G1.1; or

(iii) the implementation of the proposed change would result in a material
deterioration in the performance of that Train Operator’s trains which
cannot adequately be compensated under this Condition G2; or

(b) it should be entitled to compensation from [Network Rail] for the consequences of

the implementation of the change.”

Any notice of the kind referred to in paragraph (&) above shall include the reasons for the
Train Operator’s opinion. Any notice of the kind mentioned in paragraph (b) above shall
include a statement of the amount of compensation required and the means by which the
compensation should be paid, including any security or other assurances of payment which
[Network Ral] should provide. Any such statement shall contain such detail as is
reasonable to enable [Network Rail] to assess the merits of the Train Operator’s decision.”
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Objections of the kind specified in Condition G2.1(a)(i) and (iii) could, if subgtantiated,
lead to a proposed change not proceeding at al. An objection of the kind specified in
ConditionG2.1(g)(ii) could, conceptually, aso lead to that result, if ether the information
iS never provided or, once it is, it then gives rise to an objection under Condition
G2.1(a)(i) or (iii). Thisisapparent because of thetermsof Condition G2.4, which reads:

@ a Train Operator shal have given notice to [Network Rail] pursuant to
Condition G2.1(a) and [Network Rail] shall have failed to refer the matter for
determination pursuant to the Access Dispute Resolution Rules; or

(b) a Train Operator shal have given notice to [Network Rail] pursuant to
Condition G2.1(b) and [Network Rail] shall have failed ether:

(i) to comply with the terms upon which the compensation in question shall

be payable, having been given a reasonable opportunity to remedy that
failure; or

(i) to refer the matter for determination pursuant to the Access Dispute

Resolution Rules within 14 days of the date of the notice in question,

the proposed Network Change shall not be implemented. In any other case and subject to
the other provisions of [this code], [Network Rail] shal be entitled to implement the
Network Change.”

If there has been areferenceto digpute resolution, the progress of the proposed change
depends onthe outcome of that process. For example, if it isestablished by acompetent
tribund that the implementation of the change would result in amaterid deterioration in
the performance of the train operator’ strains which cannot adequately be compensated
under Condition G2, it would be expected to order that the change could not proceed.
That would bean end to it.

If the reference to digpute resolution has been on the adequacy of compensation which
is proposed to be pad to a train operator, once the appropriate figure has been
established and the tribund is stified with the arrangements as to its payment by
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Network Rail, in the absence of other rlevant objections the change would be alowed
to go ahead.

If thereare objections but Network Rail hasfailed to refer the matter to the appropriate
tribund for resolution, Condition G2.4 provides that the proposed change must not be
implemented. 1t goes onto say that indl other cases and subject to compliance with the
other provisons of the network code, Network Rail will be entitled to proceed to

implement the change.

Condition G6 of the network code provides for certain types of dispute between
Network Rall and train operators (of which GNER is one) inrelationto network change
to be referred firgt to an industry dispute resolution body known as the Network and
Vehide Change Sub-Committee of the A ccess Digpute Resolution Committee. If either
party is disstified with the decision of that body, there is a right of apped to the
Regulator. This gpped is brought under those provisions.

As to financid compensation in respect of a Network Change, Condition G2.2 of the
network code provides:

“Subject to Condition G2.3, the amount of compensation referred to in Condition G2.1 shall

be an amount equal to the amount of the costs, direct losses and expenses (including loss
of revenue) which can reasonably be expected to be incurred by the Train Operator as a
consequence of the implementation of the proposed change.”

Condition G2.3 provides:

“There shal be taken into account in determining the amount of compensation referred to
in Condition G2.1:

@ the benefit (if any) to be obtained or likely in the future to be obtained by the Train
Operator as aresult of the proposed Network Change; and

(b) the ability or likdy future ability of the train operator to recoup any costs, losses
and expenses from third parties including passengers and customers.”

Part G of the network code is an important part of the regime under which Network
Rall’ sstewardship of the network issubject to scrutiny and control and itsability to abuse

9
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its monopoly over that facility ished in check. Asl shdl explainin gregter detall later,
itsoverd| purposeisthe protection of train operators who rely onthe network, who need
it to be properly operated, maintained and renewed and who need to have appropriate
limitations on Network Ral's freedom to make changes which might affect their
operations and so their businesses.

One of the principa functions of Part G is ensuring train operators know whet is being
done with the network so as to enable them to assess the likely effect of that work on
their servicesand so to planthar businesseswitha reasonable degree of assurance (one
of the statutory objectives of section4 of the Rallways Act 1993). By requiring Network
Rail to providetrain operatorswithinformationabout proposed changesbeforethey are
carried out (except where safety requires action whichmust be taken before the normal
Part G procedures can be completed), Part G also promotes efficiency and economy in
the provisionof railway services (another section4 objective) not only becauseit requires
Network Rail to propose competent and well-developed proposals, but also because it
enables affected train operatorsto propose - and haveimplemented - synergidtic changes
to the network. For example, if Network Rail proposes a change to a part of the
network which will involve lengthy possessons, an affected train operator may have a
proposa for other work in that part of the network which could conveniently and
economicaly be done at the same time. That additiona work might not be economic or
feagble onitsown, but it might well be in the dipsireamof the firgt network change. And
carying out complementary network changes at the same time may well improve the
productivity of the possessions which Network Rail has taken.

Theinformation rights of train operators are there for till another purpose. They exist
SO as to endble train operators - passenger and fraght - to give information to their
passengersand commercid customers. Therallway industry existsto provide competent
and efficient servicesto end users. It isthey, and public sector funders, who pay for the
services, and section 4(1) of the Railways Act 1993 contains severa objectives which
are there to protect and promote their interests, including the duties of the Regulator to
exercise his gatutory functions in the way he considers best calculated protect the
interests of usersof raillway services (section4(1)(a)); to promote the use of the raillway
network in Great Britainfor the carriage of passengers and goods, and the devel opment
of that railway network, to the greatest extent that he consders economicaly practicable
(section 4(1)(b)); to promote efficiency and economy on the part of persons providing

10
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railway services (section 4(1)(c)); to promote competition in the provison of rallway
sarvices for the benefit of users of raillway services (section 4(1)(d)); to promote
measures designed to facilitate the making by passengers of journeys which involve use
of the services of more than one passenger service operator (section 4(1)(e)); and to
enable persons providing railway services to plan the future of their businesses with a
reasonable degree of assurance (section 4(1)(Q)).

The intensty of the interdependence of raillway industry players - especidly in the
relationship between infrastructure provider and infrastructure users (Network Rail and
train operators) - involves anecessity for a strong degree of mutud co-operation. If that
relationship mafunctions, servicesto end users will suffer. The network code is one of
the most sgnificant dementsof the contractua and regulatory regime which is designed
to facilitate the sound and efficient operation of that joint venture. Information flowing
betweeninfrastructure provider and infrastructure users- inboth directions - isimportant
to ensure that proper operation. In the context of network change, it ishighly important
that train operators which may be affected - adversely or beneficidly - by changestothe
network, by whomsoever proposed, receivetimdy and adequate informationabout what
might happen. This is gpparent from the terms of Condition G1.1(a), which requires
Network Rail to include with a notice of a proposed Network Change:

“particulars of the proposed change which are reasonably necessary to enable [the
recipient of the notice] to assess the effect of the proposed change and to enable each
Train Operator to assess the effect of the proposed change on the operation of its trains’.

As explained above, a train operator’s objections to a proposed change may be so
serious that he may be able to establish that it should be stopped dtogether, on the
grounds that finenda compensation would not be adequate (under Condition
G2.1(a)(iii)). Of course, if Network Rail believesthe train operator’ s objections are not
well-founded and that the restraint is being unjustifiably asserted, it can have the matter
resolved by resorting to the established dispute resolution mechanisms, including if
necessary gpped. Todo so, thetrain operator would need to have adequate information
about the change before he could decide to make and pursue such an objection.

Part G dso enables train operators to hold Network Rall to carrying out an approved
Network Change inaccordance withitsterms and nat, in itsimplementation, go outsde
the established boundaries of thework. Thisis apparent from the terms of Condition

11
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G2.4, which, after setting out the course of action which must be taken if there has been
an objection, dates.

“In any other case and subject to the other provisions of [this code], [Network Rail] shall
be entitled to implement the Network Change.”

The Network Change referred to in that provison is the one which has been through the
Part G process and has satisfied the conditions for being alowed to proceed. It isno
other.

It is of course incumbent upon Network Rail (as indeed any proposer of a Network
Change) to ensurethat the proposal whichis made under Part G contains an appropriate
degree of flexibility so asto avoid the necessity of having to go back through the Part G
procedures when an amendment isrequired. If Network Rail were not to build in that
flexibility, it would have only itsdlf to blame for the difficulties and ddays which it would
face if something did need to be changed. If the proposd met with opposition under
Condition G2.1(a) because, for example, the built-in flexibility was regarded by an
affected train operator as too generous to the proposer and the matter could not be
resolved by agreement or mediationinvalvingdl potentialy affected parties, the relevant
dispute resolution procedures are there to resolveit for them. But the essence of the
point isthat, once the proposal has been approved and Network Rall is, under Condition
G2.4, entitled to implement the change, affected train operators are ddle to restrain it
from unauthorised deviations.

It isimportant to bear in mind that Network Rail, whilst the legd owner and authorised
operator of its network, isnot freeto do with it asit wishes. (Thisisapoint to which |
return later.) The network exigs for the bendfit of train operators and the people and
organisations whichdepend on them for passenger and freight rail services. Because of
the nature of the regulation and contractua obligations which Network Rail faces -
through its network licence, the access contracts regime in sections 17-22A of the
Railways Act 1993, the network code and the Competition Act 1998 - Network Rall’s
postion in relation to the network can, in economic terms athough not lega ones, be
regarded as atrusteeof the network. The beneficiaries of that trust include Network Rall
itsdlf, the train operators and those who rely on them, and the funders of the railway.

12



Network Rail Infrastructure Limited -v- Great North Eastern Railway Limited

The definition of Network Change

Present form

38.

39.

The definitionof “Network Change” appears in Part G of the network code and, subject
to what | have to say about its earlier forms, insofar asrdevant to this gpped itisin the

following terms.

““Network Change” means, in relation to a Train Operator,

(i)

(i)

(i)

(iv)

any change (including any improvement or enlargement) to

@ any part of the Network; or

(b) the format of any operational documentation (other than Railway
Group Standards) owned or used by [Network Rail] or a Train
Operator,

which is likdy materidly to affect the operation of the Network, or of
trains operated by that operator on the Network; or

any change (not being a change within paragraph (i) or (ii) above) to the
operation of the Network (including a temporary speed restriction) or
series of such changes which has lasted for morethan six months (or such
other period as may be specified in that operator's Access Agreement)
and which is likdy materialy to affect the operation of trains by that
operator on the Network; or

| shal refer to the definition in paragraph (i)(a) as Case (i)(a) and to the definition in
paragraph (iii) as Case (iii).

Thisisthe formof the definition as it sood when Network Rail and GNER entered into
their track access contract on 1 April 1995.

13
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Previous form

41.

42.

On 1 April 1994, when the network code was firg established and came into effect in
the track access contracts of the first train operatorsto be vested under the Rallways Act
1993, the ddfinition of “Network Change’ was materidly different to its current form.
It read:

“*Network Change’ means, inrelation to a Train Operator, any materia change (including
any improvement) to

@ any part of the Network; or

(b) any System or System Interface of any System in each case owned or used by
[Network Rail] or a Train Operator,

which is likdy materialy to affect the operation of the Network, or of trains operated by
that operator on the Network;”.

The definition of Network Change remained in that form until 31 March 1995. On 30

January 1995, the Regulator exercised his powers under Condition C8 of the network
code and made materid modifications to the network code. The 1995 modifications
came into effect on 31 March 1995.

After the Regulator’s 1995 modifications, the definition of “Network Change” read:
“‘Network Change' means, in relation to a Train Operator,
(@) any change (including any improvement or enlargement) to
@ any part of the Network; or
(b) any System or System Interface of any System or the format of any
operational documentation (other than Railway Group Standards) in each

case owned or used by [Network Rail] or a Train Operator,

which is likdy materially to affect the operation of the Network, or of trains
operated by that operator on the Network; or

14
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any material change to the location of any of the specified points referred to in
Condition B1.1(a); or

any change (not being a change within paragraph (i) or (ii) above) to the operation
of the Network (including a temporary speed restriction) or series of such changes
which has lasted for more than six months (or such other period as may be
specified in that operator's Access Agreement) and which is likely materialy to
affect the operation of trains by that operator on the Network; or

any material change to a previously agreed network change (and for the purposes
of this definition a previoudy agreed network change means any change as
referred to in paragraph (i), (ii) or (iii) above which has not yet been implemented
by [Network Rail] but in respect of which the procedure set out in this Part G has
been initiated),

and shall not include a closure;”.

The differences are few but sgnificant. The 1995 modifications:

@

(b)

(©

brought in anew Case (iii);

in Case (i)(a), added the words “or enlargement” after “improvement”; and

adsoin Case (i)(a), ddeted the word “materid” before “ change’.

In the 1995 modifications, the Regulator made other changes to the network code.
Insofar as relevant to this apped, they included:

@

(b)

anew regime for Mgor ProjectsinPart D of the network code (first designated
Condition D3.5 and subsequently designated Condition D2.3); and

new Conditions G1.8 and G1.9.

Major Projects

46.

The Mgor Projects regimeisin Condition D2.3 of the network code. The definition if
“Mgor Project” is.

15
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“any engineering, maintenance or renewal project which requires a possession or series of

possessions of one or more sections of track extending over:

@ aperiod of more than one year; or

(b) a period which contains two or more Passenger Change Dates [which are dates
upon which significant changes may be made to the passenger timetable]”.

If Network Rail wishes to implement a Mgor Project, it must first give notice of its
proposal to access beneficiaries whichare likely to be affected by the project, together
withparticulars of itsproposed programme of possessions or other restrictions onthe use
of the track which will be required in that respect. There then follows a process of
consutation before Network Rail decides what its method of implementation will be.
Thereisaright of apped against Network Rail’s decison.

Condition D2.3.6 then provides:

“The provisions of this Condition D2.3 shal be without prejudice to ... the provisions of Part
G, if the proposed Mgor Project, once completed, would constitute a Network Change
within the meaning of that Part ...".

Condition G1.8, which only gppliesto Case (jii) changes, isin the following terms:

“In the case of a Network Change within the meaning of paragraph (iii) of that term’s
definition, [Network Rail] may commenceimplementing the procedure set out in this Part G
and shdl, upon notice being given by the relevant Train Operator to [Network Rail] at any
time after the expiry of the relevant period, promptly commence implementing and
thereafter comply with that procedure as if that change were a Network Change proposed
by [Network Rail].”

The Regulator set out his reasons for his modifications in a document entitled * Reasons
for Modifications’, aso dated 30 January 1995. General reasons given were thet the
changes were necessary, either to enhance practicdity, or to promote clarity, or to
promote the objectives of the Rallways Act 1993. Other changesweresaid to have been
made in order to improve the workability of the procedures of the network code and
their drafting, and to clarify thar intended effects. In respect of the introduction of Case
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(i) to the definition of “Network Change’ and of the new Condition G1.8, the Regulator
stated:

“[Thisis] a provision under which [Network Rail] can initiate Part G procedures in respect
of atemporary change which has a material affect (sic) on the Network and which lasts
for more than sx months. ... Train operators can require [Network Rail] to do this. The
purpose is to prevent the Part G procedures from being circumvented by the introduction
of temporary restrictions which in practice last over along period.”

The introduction of the Mgor Projects provisons were explained as being intended:

“... to provide a degree of certainty for [Network Rail] that it will be able to obtain the
possessions necessary for major works and also to provide train operators with some
assurance as to the likely impact of the project.”

As explained earlier, Condition G1.9, which only gppliesto Case (i) changes, is in the
following terms.

“To the extent that a Network Change within the meaning of paragraph (i) of that term’s
definition is required to be made by [Network Rail] for safety reasons, [Network Rail] shall
not be obliged to implement the procedure set out in this Part G in relation to that change
until the change has lasted for three months (or such longer period as may be specified in
the relevant Train Operator's Access Agreement). Upon expiry of the relevant period,
[Network Rail] shall promptly commence implementing and thereafter comply with the
procedure set out in this Part G as if the relevant Network Change were a Network
Change proposed by [Network Rail].”

Sections 16A - 161, Railways Act 1993

53.

Sections 16A to 161 of the Railways Act 1993, which wereinserted by virtue of section
223 of the Trangport Act 2000, confer on the Regulator the power to give directions to
the operator of arailway facility to provide anew ralway facility, and to a person who
has a specified interest in an exiging railway facility to improve or develop thet fadility.
That power may be exercised either on an gpplication to the Regulator by the Strategic
Rall Authority, or by another person with the consent of the Strategic Rall Authority.
Amongst other things, it isaform of compulsory network change procedure.
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Section 16l(2) contains asaving provisoninreationto Part G of the network code and
the corresponding change mechaniams in the codes for sations and light maintenance
depots. It provides:

“Nothing in [sections 16A to 16H] or a direction [of the Regulator] under section 16A ...
affects any obligation to provide a new railway facility, or to improve or develop an existing
railway facility, arising otherwise than from such a direction.”

That saving provision- put into the legidationat the Regulator’ s request - was necessary
to guard againg the danger that the change mechanismsin the network and other codes
might in the future be construed in away narrower than their pre-Transport Act scope,
in thelight of a specific gatutory scheme which overlgps with them. It istherefore plain
that the section 16A-1 regime does not affect the pre-existing, separate and paralléel
network change regimein Part G of the network code which retains its integrity.

The GNER/Network Rail track access contract

56.

57.

On 12 December 1994, Network Rail submitted to the Regulator the terms of atrack
access contract which it had agreed with GNER (then caled InterCity East Coast
Limited). The access contract was submitted for the Regulator’ sapproval under section
18 of the Ralways Act 1993. On 3 March 1995, the Regulator issued directions to
Network Rail under that section. Those directions approved the submitted contract
subj ect to modifications specified inthe Regul ator’ sdirections under section 18(7). They
required Network Rall to enter into the approved contract, as modified, with GNER not
laterthan31 May 1995. By virtueof section 144(1) of the Railways Act 1993, Network
Rall thenhad astatutory duty to comply withand give effect to the Regulator’ sdirections.
The directions provided that if GNER failed to enter into the contract by that date,
Network Rail was released from that duty. (Thedirectionsare published on theregister
maintained by the Regulator under section 72 of the Railways Act 1993.)

On 1 April 1995, Network Rail and GNER entered into the contract in the terms of the
Regulator’ sdirections. Before that, on 31 March 1995, modifications to the network
code promulgated by the Regulator had entered into force. It follows that it was the
network code as modified which was incorporated into the track access contract from
the outset. It should however be remembered that the terms agreed by the parties
themsalves were submitted for the Regulator’s approval on 12 December 1994, i.e.
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before the publication of the Regulator’ smodifications on 30 January 1995, and that the
Regulator’ sdirectionsin relation to the parties track access contract were givenon 3
March 1995, i.e. before the entry into force of the modifications.

The track access contract between Network Rall and GNER provides for GNER to
have permission to use parts of Network Rail's network - principaly on the East Coast
main line - for the purpose of operating passenger services.

Clause 6.3.2 of the track access contract provides:

“[Network Rail] shall ensure that the Network is maintained and operated to a standard
which shdl permit the provision of the Services [*] using the Specified Equipment [*] in

accordance with the Working Timetable [*] and the making of Ancillary Movements [*].

Clause 8.2 of the track access contract provides:

“[Network Rail] shall indemnify the Train Operator and keep it indemnified (on an after the
appellant basis) against dl damage, losses, claims, proceedings, demands, liabilities, costs,
damages, orders and out of pocket expenses (including costs reasonably incurred in
investigating or defending any claim, proceedings, demand or order and any expenses
reasonably incurred in preventing, avoiding or mitigating loss, liability or damage) incurred
or suffered by the Train Operator:

@ as aresult of afailure by [Network Rail] to comply with its obligations under the
Safety Obligations;

(b) as aresult of any Environmental Damage to the Network arising directly from the
operations of the British Railways Board prior to 1 April 1994 or directly from the
operations of [Network Rail]; or

(@) as a result of any damage to the Specified Equipment or other vehicles or things
brought onto the Network in accordance with the permission to use granted by this
Agreement arising directly from [Network Rail's] negligence or failure to comply
with its obligations under this Agreement,

save to the extent that any such damage, losses, claims, proceedings, demands, liabilities,
costs, damages, orders and out of pocket expenses result from the Train Operator's
negligence or its breach of this Agreement, and provided that this indemnity shall not extend
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to loss of revenue or other indirect loss and shall be subject to any limitations provided for
in the Claims Allocation and Handling Agreement.”

Clause 8.3 of the track access contract provides:

“Save as provided in Schedule 4 and Schedule 8, the parties shall not be entitled as between
themselves to any compensation in respect of any damage, losses, claims, proceedings,
demands, liahilities, costs, damages, orders and out of pocket expenses arising from
cancellations, interruptions or delays to trains.”

Clause 8.5 of the track access contract provides:

“Neither party to this Agreement may recover from the other party any loss of revenue
(including fare revenue, subsidy, access charges, Track Charges [*]' and incentive
payments) or other consequential loss in connection with the subject matter of this
Agreement caused to it by the other party save to the extent otherwise provided in this
Agreement or any other agreement between them.”

Clauses 8.2 - 8.5 represent alimitation on Network Rail’ s liahility for certain specified
forms of loss and damage. In essence, the extent of that ligbility is defined, so far asthe
track access contract is concerned (which is to say, leaving any further provison for the
payment of compensationinthe network codeto one side), by Schedules 4 and 8 to the
agreement. These make provision in connection with, respectively, the “Possessions
Regime’ and the “Performance Regimé’, under which predetermined amounts of
compensation are payable in respect of “Possessons’ (defined in Schedule 4 at
paragraph1.1), ddaysto trains (Schedule 8, paragraph 2), cancellations of train services
(Schedule 8, paragraph 8.1) and interruptions to train services (Schedule 8, paragraph
8.2). Ciriticdly, “lossof revenue (induding fare revenue, subsidy, access charges, Track
Charges and incentive payments’ and “other consequentid lossin connection with the
subject matter of [the contract]” (Clause 8.5) are not recoverable under Schedule 4 or
Schedule 8. These compensation mechanisms are therefore to be distinguished from
compensation payable under Part G of the network code, under which the amount of
compensation payable to atrain operator for the consegquences of the implementation of
a Network Change shdl (subject to the provisions of Condition G2.3) “be an amount

! The notation [*] indicates that the relevant term is defined in the network code but it is not

necessary for it to be explained for the purposes of this appeal.
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equal to the amount of the costs, direct losses and expenses (including loss of revenue)
which can reasonably be expected to be incurred by the Train Operator as a
consequence of the implementation of the proposed change” (Condition G2.2, my
emphass). Thisdiginction explains why it is that, in the context of this gpped, GNER
contends that what took place on the network, both before the Hatfield derailment and
afterwards, congtituted Network Changes engaging the compensation regime provided
for by Part G of the network code, and why Network Rail resists that contention.

Condition A1.1(c) of the network code provides:

“Terms and expressions defined in the [Railways Act 1993] shdl, unless the contrary
intention appears, have the same meaning in [the network code].”

Condition A1.1(h) of the network code provides.
“In the event of any conflict of interpretation between [the network code] and an Access

Agreement [*] (not including [the network code]) the following order of precedence shal
apply: (1) [the network code]; and (2) the Access Agreement.”

THE HATFIELD DERAILMENT

66.

67.

At gpproximately 12.23 p.m. on Tuesday 17 October 2000, a high-speed passenger
train operated by GNER, which had left London Kings Cross for Leeds, was derailed
at Welham Curve near Hatfidd. Four people lost thair livesand many morewereinjured.
The cause of the derallment was admitted by Railtrack at the time to have been abroken
rall.

Immediately after the Hatfiedd derallment, Railtrack imposed a large number of speed
restrictions on its network. For along period after thet, the integrity of the timetable for
the operation of the network was severely compromised and many train operators
experienced congderable disruptionto their services. Enforcement action was taken by
the Regulator under section 55 of the Railways Act 1993 inrelation to Railtrack’s plans
for the recovery of norma network capability, and things returned to some form of
normality by 21 May 2001.
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Train operators made claims againgt Railtrack for losses arising out of the disruption
following the Hatfidd derailment. | understand that all of them except GNER settled with
Railtrack without resort to litigation, arbitration or any other form of dispute resolution.
GNER did not accept the settlement terms proposed by Railtrack, and accordingly
commenced the proceedings leading up to this apped by forma reference to the
Network and Vehicle Change Sub-Committee (NVCC) of the Access Dispute
Resolution Committee (ADRC) on 11 July 2001.

GNER’scaseisthat the derailment itsdf and the subsequent widespread disruptionwere
the consequencesof various Network Changes effected by Railtrack, whichchangeshad
brought about a Sgnificant deterioration in the condition of the track. GNER maintains
that it hasincurred substantial losses as a direct result of these Network Changes.

For the purposes of this appea | am asked by both parties to assume that the facts
dleged by GNER have been established. In redlity they have not.

Asformulated in paragraph 9 of GNER's formd reference to the NVCC dated 11 July
2001, the aleged Network Changes were as follows:

Q) between 1996 and 17 October 2000, Railtrack made changesto itspoliciesand
practices for maintaining, renewing, monitoring and ingpecting the infrastructure
whichgave riseto changes to the network (namely, “serious deterioration in the
physical condition of the network™) faling within Case (i)(a) of Part G to the
network code;

)] dternatively, those same changes of policy and practice (summarised by GNER
as conggting of decisons to “sweat” assets, defer replacement, cease flange
lubrication and cut back on ral grinding) were changes to the operation of the
network or a series of such changes which had |lasted for more than sx months
and o fell within Case (iii) of Part G;

3 further or dternaivey, the changes introduced by Railtrack after 17 October

2000 (namdy, theissue of Permanent Way Specia Ingructions (PWSIs) rdaing
toultrasonic testingand ingpectionof the track and providing for certain specified
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remedid work where defects were detected) congtituted Network Changes
under ether or both Case (i)(a) or Case (iii) of Part G;

4 yet further or dternativey, the introduction of a series of speed redtrictions which
had beenin place for more than Sx months congtituted aNetwork Change within
the meaning of Case (iii) of Part G;

(5) findly, after 17 October 2000, Railtrack implemented a programme of track and
other infragtructure renewa which resulted in changes to the network fdling
within Case (i)(a) of Part G.

Network Rall’spostionisthat, evenif GNER were able to prove the factsaleged, those
facts are not capable, on a true congtruction of the network code, of amounting to
Network Changes for the purposes of Part G. The only qudification to that postion is
that Network Rail accepts that a temporary speed restriction, or a series of such
retrictions, which has lasted for more thansx months is capabl e, after expiry of that Sx-
month period, of amounting to a “change ... to the operation of the Network ... or a
seriesof suchchanges’ for the purposes of Case (iii) of Part G. Inthat regard, however,
a further issue of principle arose between Network Rail and GNER as to whether the
compensation that might be payable by Network Rail in respect of such a Network
Change fdl to be measured from the beginning of the sx-month period (as GNER
contends) or only from the expiry of that period (as Network Rail contends).

THE DECISION APPEALED AGAINST

73.

Inits determination NV 33, dated 21 December 2001, the NVCC held as follows;

@ Up until the derailment at Hatfield on 17 October 2000, whatever changesto the
condition of the network might have occurred, as dleged by GNER, they did not
have any impact upon the operation of the network or of trains operated by
GNER on the network. Accordingly, it was not gppropriate to classfy such
changes as Network Changes within any of the definitions in Pat G of the
network code. The NV CC did however appear to accept (see paragraphs 16
and 24.1.1) that changes to the condition of the network could congtitute
Network Changes fdling within Case (i)(a).
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Asto matters following the derailment, the NV CC hdld that:

@ GNER had only been able to operate trains to considerably extended
schedules, to a consequently reduced frequency and subject to a
succession of emergency timetables, so that GNER satisfied the test of
materidity in relation to the definitions of Network Change;

(b) The reason for such disruption to services over the routes served by
GNER was Railtrack’s decison that the condition of parts of the
network would no longer permit the safe operation of trains to the
speeds and journey times gpplicable before 17 October 2000 and its
issue, accordingly, of PWSIsto deal with the unsafe condition of parts
of the network;

(© “[Sluchadecison... could only Sgnify that there had beena'change ...

to ... the Network', as compared with the condition of the Network at
that previous time when higher speeds had been permitted.”

Therefore, “for the duration of the period from immediately after the accident at
Hatfied, until the reintroduction by GNER of a service pattern comparable as
regardsjourney times, frequenciesand utilisstionof ralling stock, to that inforce
before 17 October 2000, GNER had been subject to Network Change [within
the meaning of network code] Condition G Definition (i)(a).”

To the extent that Railtrack had introduced and operated the PWSIs for more
thansx months and to the extent that those PWSIs did not qudify as“Network
Change” interms of Case (i)(a), “they do come within the scope of 'Network
Change intermsof ... [Casg] (iii).”

To the extent that Railtrack had imposed temporary speed restrictions for more
than 9x months and to the extent that those restrictions did not qualify as
“Network Change” within the meaning of Case (i)(a), “they do come withinthe
scope of 'Network Change' intermsof ... [Casg] (iii).”
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In relation to Network Changes fdling within Case (iii), there were no grounds
for overturning the NV CC'’s earlier determination NV 1, to the effect that the
garting date for the assessment of compensationinrespect of such changeswas
from the expiry of the six-month period during which the relevant change to the
operation of the network or series of such changes had lasted. Accordingly,
compensationwas payable by Railtrack to GNER for disruptionto the operation
of GNER' strains occasioned by Case (jii) Network Changes only from18 April
2001.

Network Rall gppeded againg certain aspects of this determination, and GNER cross-
appedled againgt others.

On 21 June 2002, directions were issued in the gppeal providing, amongst other things,

forthe determinationof certain prdiminaryissues. Thetermsof the prdiminary issuesare

agreed. They are asfollows:

@

)

©)

(4)

Q)

whether a deteriorationinthe condition of the Network wascapable of quaifying
asa“change... to ... any part of the Network” within Case (i)(a);

whether any of the dleged changesin Network Rail’s policies and/or practices
for maintaning, renewing, monitoring and ingpecting the infrastructure were
individualy or in combination capable of amounting to changes*“to the operation
of the Network ... or a series of such changes’ within Case (jii);

whether the issue and/or implementation of the PWSIs were capable of
amounting to a“change ... to ... any part of the Network” within Case (i)(a);

whether the issue and/or implementation of the PWSls were capable (without
more) of amounting to a*“change (not being a change within paragraph(i)...) to
the operation of the Network ... or series of such changes which has lasted for
more than Sx months’” within Case (jii);

whether Network Rail’s programme of track and other infragtructure renewal

after the Deralment was capable of amountingto a“change ... to ... any pat
of the Network” within Case (i)(a); and
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(6) whether compensation in respect of a Network Change within Case (iii) isonly
payable inrespect of the period after the change to the operation of the Network
has |asted for more than 6 months.

76.  The PWSIs were issued by Network Rall between 7 November 2000 and 27 April
2001.
THE ISSUES

The Supplementary Questions

77.

78.

79.

80.

81.

| proposeto deal firgt, however, withthe supplementary questionswhichl raised withthe
parties falowing the firg hearing in July 2002. These were the subject of the second
hearing on 18 September 2002, and of the assessor’'s subsequent report dated 25
September 2002.

The supplementary questions arose againg the backdrop of modifications to the network
code made by the Regulator in1995. Asfirg established on 1 April 1994, the network
code included within Part G a definition of Network Change in the terms sated in
paragraph 41 of this judgment.

Under Condition C8 of the network code, the Regulator served notice of modification
of certain of its conditions on 30 January 1995. Those modifications took effect on 31
March 1995.

Among other changes, the notice of modifications amended the definition of Network
Change to read as stated in paragraph 43 of this judgment.

Againg this background, the parties were invited to make submissions on the following
upplementary questions:

1(@) Towhatextentisit rdevant totheissuesof congtructionraised inthis appeal that
the parties did not negotiate the network code and that the network code was
ingtead established adminigtratively, that is by the Regulator, in 1994, and was
subsequently extensively modified by him in 1995, without the agreement of

ether party?
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1(b) If theanswer to Issue 1(Q) isthat it isrelevant:

() towhat extent isit legitimate to inquire as to the intentions of the parties
to the contract when the track access contract incorporated provisions
which were not negotiated by the parties and over which they had no
effective choice, and

(i) isit more appropriate to ak what was the intention of the Regulator in
this respect?

2(a) Inthisapped, to what extent isit legitimate to have regard to the modifications
to the Network Changeregime, the introduction of anew Major Projectsregime
and the modifications to any other relevant parts of the network code made by
the Regulator in his notice of modifications of 30 January 19957

2(b) If the answer to 2(a) is thet it islegitimate, what (if any) conclusions should be
drawn from the modifications made by the Regulator on 30 January 1995 and
the terms of the network code before the 1995 modifications?

I n essence, therefore, what was sought were the parties submissons on the proper
approach to the congtruction of the contract, given its unusud features.

On supplementary questions (1)(a) and (1)(b), GNER initidly submitted that, given the
backdrop of regulatory control over the contents of track access contracts (induding the
contents of the network code), the intertions of the parties were less relevant to the
congtructionof the contract (if indeed they were rdevant at dl) than the intentions of the
Regulator (Further Written Submissions on Behalf of GNER, paragraphs 7 — 9).
Network Rail, by contrast, founded on the following statement of principle in paragraph
1-03 of Lewison on the Interpretation of Contracts (2™ edition, 1997): “For the
purpose of the congtruction of contracts, the intention of the partiesis the meaning of the
words they have used. Thereis no intention independent of that meaning” (Railtrack’s
Submissionson the Supplementary I ssues, paragraph 10). As the parties devel oped
their submissionsin the course of oral argument, however, their differences diminished
and ultimatdy it appears to have been accepted that, in construing the track access
contract and the network code, the proper approach isto seek to identify the meaning
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of the words used, objectively assessed, rather than to seek to identify the intentions of
any paticular party or parties. Equaly, there was common ground between the parties
inasmuch as both accepted that regulatory influence over the terms of access contracts,
and the statutory duties to whichthe Regulator is obliged to have regard inexercisng that
influence, dl formpart of the factua matrix against which both the track access contract
and the network code are to be construed.

Accordingly, the assessor recommended that supplementary questions (1)(a) and (1)(b)
should be answered as follows:

@ Incongtruing the [network code], the fact that the parties did not negotiatethose
conditions and that they were established adminigratively in1994 and extensvely
modified by the Regulator in 1995 forms part of the factual matrix againg which
the track access contract and the [network code] fall to be construed; and

(b) In congruing the track access contract and the [network code], the proper
approach is to seek to identify the meaning of the words used, objectively
assessed, rather than to seek to identify the intentions of any particular party or

parties.

| agree with the opinion of the assessor in thisrespect. | would add, however, that the
arguments advanced by GNER in connection with the ascertainment of the objective
intentions of the Regulator asthe author of the network code and of modifications made
to it go further than this perhgpsimplies. The pursuit by the Regulator of the statutory
objectives laid onhimby section4 of the Rallways Act 1993 is part of the factua matrix
which may assg in identifying the genesis and the am of those provisions (as to which,
see further below at paragreph 105). GNER rdied strongly on this point in chalenging
the congtructionof Part G of the network code contended for by Network Rail, inasmuch
as it argued that that construction “could not objectively have been the intention of a
reasonable Regulator”. The core of GNER's argument in this regard was that a “key
feature of Network Rail's monopoly position is that it must be fully accountable for its
falure to comply with its contractual and statutory obligations’ Further Written
Submissionson Behalf of GNER, paragraph 13(a)). A reasonable Regulator could not,
in GNER's submisson, have intended to hold Network Rail to something less than full
accountability consstently withhis section4 duties. These arguments, and the assessor’s
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response to them, come fully intofocusinconnectionwith supplementary question(2)(b),
and accordingly | shdl return to thisissuein my consideration of that question.

As to the issues raised in supplementary questions (2)(a) and (2)(b), there was again
common ground between the parties inasmuch as both accepted that it was permissible
to look at the 1995 modifications to the network code for the purpose of ascertaining
what light those modifications might shed on the scope of the Case (i)(a) definition of
Network Change. Accordingly, the assessor recommended that supplementary question
(2)(@) should be answered as follows:

“Itislegitimate, in congruing the extent of Case (i)(a) inthe 1995 versonof the [network
code], to have regard to the 1995 modifications.”

In principle, and in the sense that the 1995 modifications form part of the factua matrix
againg which the contract fdls to be construed, | agree and accordingly endorse the
assessor’ srecommendation. Intheresult, however, the partiesdrew atention to different
aspects of the 1995 modifications in order to derive support for the different
congtructions for which each contended.

InNetwork Rall’ ssubmission, the assstance to be gleaned from the 1995 modifications
was limited, dthough such assstance as there was tended to favour its preferred
congtruction (Railtrack’s Submission on Supplementary Issues, paragraph 34). In
particular, Network Rail argued that the reason given for the introduction of a Case (jii)
Network Change (i.e. “to prevent the Part G proceduresfrombeing circumvented by the
introductionof temporary restrictionswhichinpractice last over along period”) indicated
that Case (i)(a) was confined in its scope to changes of a permanent nature (not, in
Network Ral’s submission, being changes merdy to the condition of the track). The
introduction of new provision for Mgor Projects was said by Network Rail to point in
the same direction.  Although the definition of “Mgor Projects’ in Condition D2.3.6
acknowledged the possibility of overlap between a “Network Change” and a “Magjor
Project”, the latter concept would be redundant, and its introduction meaningless if the
former were construed so widely asto encompass dl Mgor Projects. Consequently,
Network Rail said it should be presumed that a narrower construction was intended.

29



89.

90.

91.

Network Rail Infrastructure Limited -v- Great North Eastern Railway Limited

GNER advanced the view that the Regulator’'s statement of reasons for the 1995
modifications gave little assstance in congruing the modified provisons of the network
code (Further Written Submissions on Behalf of GNER, paragraph18). GNER did
however submit that ass stance on construction could be derived from an analyss of the
changes actualy made.

Firg, the pre-modification Case (i)(a) definition of Network Change, “any ... change
(induding any improvement) to ... any part of the Network”, was modified in 1995 by
the additionof the words “or enlargement” after “improvement”. GNER submitted that
the additionof “ or enlargement” wasintended to makeit absolutely clear that aNetwork
Change could involve a change in the Network’ s condition (as shown by the reference
to “improvement”) or in its physca layout (“enlargement”). The incluson of
“enlargement” would make no sense unlessit was intended to have a meaning digtinct
from “improvement”. Furthermore, the fact that the opposites of “improvement” and
“enlargement” (i.e. “deterioration” and “reduction”) were not expresdy referred to was
unsurprising: if “Network Change’ comprehended enhancements of the Network such
asimprovementsto itscondition or enlargement of itsextent, then sdf-evidently negative
changes suchas deterioration in condition or reduction in extent must be comprehended
too. Asto the Sgnificanceof the introduction of a new Case (iii) definition of “Network
Change’, GNER submitted that Case (i)(@) was and continued to be the primary
provison, and that there was no proper basis for redtricting its ambit, as Network Rail
sought to do, in favour of awider gpplication of Case (jii).

Asto the rdaionship betweenthe definitionof “Network Change’ and the new definition
of “Mgor Projects’, GNER indgted that, the two provisons being unrdated and
gopearing in different parts of the network code, there was no warrant for adopting a
restrictive congtruction of Case (i)(@) merdly on the strength of the introduction of new
Condition D2.3.6: “it is highly implausble that the drafting of the 1995 modificationsin
ConditionD2.3.6(a) involved any detailed andyds of the effect of Part G —it was merdy
a saving provison” (Further Written Submissions on Behalf of GNER, paragraph
21(b)). GNER wassmilarly dismissveof Network Rail’ sargument that theintroduction
of new Condition G1.8 (whichrelaxesthe otherwise mandatory requirement of advance
notification of a Network Change, but only in respect of changes within the meaning of
Case (jii)) tended to show that Case (i)(a) could only be concerned with the kind of
changesin respect of which it was practicable to give advance notice (i.e. not changes
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inthe nature of deterioration). Aswith the introduction of the Mg or Projects provison,
there was nothing in connection with the insertion of Condition G1.8 to suggest that the
draftsman had intended the provison to qualify the meaning of the “primary provison”,
Case (i)(8). Had that beenthe intention, it would have been made explicit. Sinceit was
not, therewas no warrant for adopting aninterpretation of Case (i)(a) Network Change
other thanthat suggested by the natural and ordinary meaning of the words actudly used.

It is to be noted, fird, that in promulgating modifications to the network code, the
Regulator is, as the assessor noted at paragraph 24 of his Second Report, required to
have regard to the statutory objectives laid on him by section 4 of the Rallways Act
1993. Asthe assessor aso observed, some of those statutory objectives compete. For
example, it may be that measures adopted in the interests of promoting efficiency and
economy on the part of persons providing railway services (see section 4(1)(c)) and
promoting competitioninthe provisionof railway servicesfor the benefit of usersof those
services (see section 4(1)(d)) impact on the certainty with which providers of raillway
sarvices are able to plan the future of their businesses. The Regulator is aso required,
however, to exercise his functions inthe manner whichhe considersis best calculated to
enable such persons to plan the future of ther businesses with a reasonable degree of
assurance (section4(1)(g)). But, provided the Regulator has not unreasonably neglected
this objective in adopting the measures in question, his decision cannot be attacked
merely because it does not maximise that degree of assurance, or attaches greater
importance, in this instance, to the achievement of other objectives (see R -v- Director
General of Telecommunicationsex p Cellcom and others, QB, 26 November 1998,
[1999] ECC 314; R -v- Independent Television Commission ex parte TSW
Broadcasting Limited[1996] JR 185; London & Continental Stations and Property
Limited -v- The Rail Regulator [2003] EWHC 2607 (Admin)). That being so, the
assessor identified the question of congtruction of Part G in the following terms (Second

Report, paragraph 23):

“... whether, consistently with fulfilling the duties imposed upon him, the Regulator could
have intended in such circumstances [i.e. circumstances in which Network Rail has
allowed the physical condition of the track to deteriorate and in which Network Rail has
implemented a change to the operation of the Network within the meaning of the Case (iii)
definition of Network Change] to deprive train operators of the full remedy under Part G
and leave [Network Rail] with the limited accountability represented by Schedules 4 and
8 [to the track access contract]. It is for this reason that Network Rail submits that
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GNER'’s contention depends upon the idea that train operators have some a priori right to
the fuller compensation available through Part G.”

In the assessor's view, it did not follow that the Regulator, in adopting the origina
network code or promulgating the 1995 modifications, was required or could reasonably
be regarded as having intended to impose Part G compensation on Network Rall for
every default: “That [Network Rail] should be held financidly accountable in full for
every shortcomingis ... not necessarily to be expected. ... [Network Rail] canbe, and
in some casesis, held accountable for its shortcomings by means other than finencd”
(Second Report, paragraph 24). On the congtruction of the Case (i)(a) definition of
Network Change, therefore, where GNER's argument was thet to alow the physical
conditionof the track to deteriorate represented a fundamenta breach by Network Rail
of its obligations, the assessor held (Second Report, paragraph 25): “Panly such a
shortcoming is one for which the Regulator might wel have ingsted upon full finencid
accountability. However, giventhe background, it isimpossible to say that no reasonable
Regulator would have done otherwise.” On the construction of the Case (iii) definition
of Network Change, and in particular on the question of the point intime fromwhichan
entitlement to compensationinrespect of such a change wasto be assessed (Preiminary
Issue 6), GNER again founded upon its “full accountability” model to argue that the
Regulator must have intended Part G compensationto be payable fromthe onset of such
achange, provided the change perssted for more than six months, rather than from the
expiry of that Sx-month period. Again the assessor was unpersuaded (Second Report,

paragraph 26):

“Once agan ... it is impossible to say that no reasonable Regulator would have provided
otherwise. If, during thefirst six months, compensation in accordance with Part G was not
avalable, train operators would still be entitled to compensation in accordance with
Schedules 4 and 8 to the track access contract. Given that compensation in accordance
with these Schedules would be available, the issue becomes a question of whether the
Regulator could reasonably have intended that, for that initial period, train operators should
be confined to compensation in accordance with those Schedules. Having regard to the
differing interests which the Regulator is obliged to balance, it is very difficult to see why
such arestriction would be unreasonable.”

| entirdly agree that, while the provison of full compensation is one aspect (where it
gpplies) of Part G and the model of accountability it enshrines, that is not the whole point
or purpose of that Part. But to the extent that the provision of full compensation, or at
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least fuller compensationthanthat provided for by Schedules4 and 8, is an aspect of the
Part G regime for Network Change, | have difficulty in understanding why GNER’s
construction of its provisons, premised on a concept of full accountability, should be
acceptable only if it is shown that no reasonable Regulator could have intended to do
other than impose such accountability on Network Rall. In the first place, such an
approach seems to me to come close to attempting to divine the subjective intentions of
the Regulator in promulgeting the network code and modifications to it. That is not,
however, the object of the exercise; indeed, as| discuss at paragraphs 97 et seq below,
it is neither here nor there. The intentions of the Regulator objectively and reasonably
ascertained fromthe wording hechoseto use and inlight of the factua matrix surrounding
that choice (of which his section 4 duties form part) are what is relevant. The fact that
areasonable Regulator might have intended to impose on Network Rail something less
than “full accountability” for its shortcomings is no warrant for rgecting out of hand a
construction premised onamodel of full accountability provided that constructionisitsdf
congstent with what a reasonable Regulator might have intended. The test of the
reasonableness of this or that possible interpretation is not a Wednesbury-type test.
Certainly, one may reject a congruction, or an approach to congtruction, which is
unreasonable in the Wednesbury senseinasmuchas no reasonable Regulator could have
intended to adopt it. But it has not been shown that the construction contended for by
GNER is unreasonable in that sense, and, as | have said, GNER’ s approach cannot be
dismissed merely because there might be other reasonable interpretations of what itisthat
the Regulator intended to ordaininproviding aregime for Network Change in the terms
that he did. | am accordingly unpersuaded of the validity of the assessor’s conclusons
inthisrespect (whichis not, however, to say that | am therefore persuaded onthisbasis
aone of the vaidity of the gpproach for which GNER contends).

| turn now to the assessor’ s findings on the remaining arguments of the parties asto the
correct congtruction of the network code and the track access contract. The assessor
did not accept Network Rail’s argument that the introduction of Case (iii) Network
Change, and the reasons for it, shed any light on the content of Case (i)(a) Network
Change. In particular, he was not persuaded that the | atter must be confined to changes
of apermanent nature, and therefore excluded changes in the condition of the Network.
Inevery other respect, however, the assessor preferred the submissons of Network Rall
tothoseof GNER. Accordingly, hedid not consider that the 1995 addition of thewords
“or enlargement” to the definition of Case (i)(a) Network Change made clear that
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“Improvement” therefore related to the condition rather than physica layout and extent
of the track, or that the definition must include the obverse of the expressed terms,
namey deterioration and reduction: “improvements in condition are likely to be both
deliberate and planned. Changesin the nature of deterioration may beintentiond (in the
sense of being permitted) but they will not be planned” (Second Report, paragraph 33).
The assessor dso rgjected GNER's arguments in relation to the introduction of new
provison for Mgor Projects and Condition G1.8. The assessor agreed with Network
Rall that the introduction of both provisons was sgnificant, and did shed light on the
correct congtructionof Case (i)(a) Network Change. The effect of both wasto indicate
that anarrower constructionof Case (i)(a) Network Change had beenintended and was
to be preferred.

Itisimportant to bear inmind that the parties and the assessor were required to consider
these supplementary questions after the hearing and report on the principa preiminary
issues.  As will become apparent, the assessor’s conclusions on the supplementary
guestions served to confirmhis recommendations inrelationto the preiminary issues. As
will dso become apparent, however, dthough | accept and endorse certain of those
recommendations, | do not accept them dl. Having considered the arguments of the
partiesonthe preiminary issues and the submissions on the supplementary questions, and
the assessor’ sreports and recommendations on both, | have taken a different view from
the assessor on the congtruction of the network code and the track access contract in a
number of respects. Mindful of the care with which the assessor stated his reasoning, |
condder it imperative that | explain at this stage in my judgment my view of the proper
approach to the congtruction of the documents in question. The gpplication of this
approach to the specific questions raised by the prdiminary issues will be set out in full
in my judgment on eech.

The congtructionof acontract involvesthe ascertainment of thewords used by the parties
and the determination of the legd effect of thosewords. The object is to identify what
the mutua intentions of the parties were astothe legd obligations each assumed by the
contractua words in which such obligations were expressed: see for example Lewison
onthe Interpretation of Contracts (2™ edition, 1997), paragraph 1-02. Thisis not to
say that the actud, subjective intentions of the parties have any rdevanceto the inquiry.
Onthe contrary, eveninthe context of ordinary commercia contracts having none of the
unusual features of track access contracts,
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“... when one speaks of the intention of the parties to the contract, one speaks objectively
... and what must be ascertained is what is to be taken as the intention which reasonable
people would have had if placed in the situation of the parties.”

(Reardon-Smith Line Ltd v Hansen-Tangen [1976] 1 WLR 989, per Lord
Wilberforce).

| did not understand either of the parties, or the assessor, to dissent fromthis proposition.

Itsforce is dl the greater inthe context of a contract suchasthe present, which is not the
product of the parties fredly-conducted negotiations but an instrument subject to a
gonificant degree of regulatory oversight and control and incorporating an
adminigratively-established code the terms of whichtake precedence, inthe event of any
conflict between the two, over the terms of the negotiated part of the contract. Given
this, it is not inappropriate to depict an access contract as a package of rights and

obligations upon which the parties mug take a view before deciding whether or not to
subscribe. Informing that view, the parties can only act on an objective and reasonable
interpretation of the termsin which the packageis cast.

The proper constructionof acontract isaquestionof law. The process of arriving & the
correct interpretation of a contract involveshaving regard to the whole contract, together
withitsfactual matrix whichindudesitscommercid purpose. Theintentionsof the parties
to the contract are to be ascertained in this way, objectively, and without regard to what
the parties might say they thought they were doing when they made the contract. The
decisions of the courts contain plentiful affirmations of this rule and examples of how it is

applied.
In* The Raphael” [1982] 2 Lloyd's Law reports 42, Stephenson LJ said, at p 50:
“ ... [W]ith al written contracts, the court starts by trying to discover the intention of the

parties from the language they have used in the particular clause, considered not in isolation
but in the context of the whole contract.”
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In Inland Revenue Commissioners -v- Raphael [1935] AC 96, Lord Wright said:

“The words actudly used must no doubt be construed with reference to the facts known
to the parties and in contemplation of which the parties must be deemed to have used them;
such facts may be proved by extrinsic evidence or appear in recitals, again the meaning
of the words used must be ascertained by considering the whole context of the document
and so as to harmonize as far as possible al the parts ... the principle of the common law
has been to adopt an objective standard of construction and to exclude general evidence
of the intention of the parties, the reason for this has been that otherwise al certainty
would be taken from the words in which the parties have recorded their agreement or their
dispositions of property.”

In President of India -v- Jebsens (UK) Ltd[1991] 1 Lloyd' sRep 1 (HL), Lord Goff
of Chieveley sad:

“1 must confess | am reluctant to speculate on the motives of a party for adopting a clause
in any particular form. For once the clause is embodied in a commercial contract, it has
simply to be construed in its context, from the objective point of view of reasonable persons
in the shoes of the contracting parties. Of course it has to be construed sensibly, and
regard has to be had to its practical effect. But the objective interpretation is of paramount
importance in commercial affars, commercial men have frequently to take important
decisions with some speed, and it is of great importance that they know that they can rely
on Courts and arbitrators, if any dispute should later arise, to adopt the same objective
approach as they themselves have to adopt in the daily administration of their contracts.”

Most recently, in Bank of Credit and Commerce International SA -v- Ali [2001]
2 WLR 735, Lord Bingham of Cornhill said:

“In construing this provision, as any other contractual provision, the object of the court is
to give effect to what the contracting parties intended. To ascertain the intention of the
parties the court reads the terms of the contract as a whole, giving the words used their
natural and ordinary meaning in the context of the agreement, the parties’ relationship and
dl the relevant facts surrounding the transaction so far as known to the parties. To
ascertain the parties intentions the court does not of course inquire into the parties
subjective states of mind but makes an objective judgment based on the materials already
identified.”
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How thenis an objective and reasonable interpretation arrived at? Inmy judgment, there
are two factors of overarching weight or importance. The arting point isthe language
used et in the context of the contract read asawhole. In that regard, the words of a
contract should be construed in their natural, ordinary and grammatical sense, except to
the extent that some modification might be required to avoid absurdity, inconsstency or
repugnancy, or unlessit is gpparent that particular terms bear or were intended to bear
aspecia or technica meaning: Lewison, paragraphs 4-01 —4-02; Chittyon Contracts,
Vol 1 (28" edition), paragraphs 12-049 — 12-050. The second factor relates to the
factual matrix in which the contract was made and in which it fals to be construed: “the
court is entitled to look at evidence of the objective factua background known to the
parties at or before the date of the contract, including evidence of the ‘geness and
objectively the ‘am’ of the transaction” (Lewison, paragraph 2-10). Accordingly, the
commercia purpose intended to be served by a contract may illuminate the meaning of
particular termswhere on areading of the language done there might be doubt. Smilarly,
in the context of a contract such as a track access contract, the regulatory objectives
pursued by the Regulator in adopting and modifying the network code, and in agreeing
(or not) to the indusionof particular terms when his gpprova is sought, formasignificant
part of the factud matrix of the contract, which matrix may play a decisve role in
resolving disputes as to the correct construction of the contract where the words done
areinaufficiently clear. In my opinion, the gpproaches contended for by the parties and
adopted by the assessor to the correct construction of the network code and track
access contract in this case at times lost sight of these fundamentd principles,

In my judgment, the crucid point to emerge fromthe 1995 modifications to the network
code appearsinthe second paragraph of the introductionto the Regulator’ s Reasons for
Modifications document. This states that the modifications are the consequence of a
wide-ranging review which identified a number of areas where change was necessary,

“aither from the point of view of practicality, clarity or to promotethe objectives of the
Railways Act 1993 asilludtrated in section 4 of that Act”. Aswill be seen later in this
judgment, | do not believe that the 1995 modifications necessarily achieved their stated
am, certainly so far asimproving clarity was concerned. However, in attempting, on the
bas's of the wording actualy used and mindful of the fact that a critical dement of the
factud matrix informing the modifications was the promotion of the Regulator’s section
4 objectives, to identify the am and genes's of the modifications, | amof the opinionthat
the badc purpose of those modifications was to strengthen the protective regime
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goplicable to Network Changes, not merdy in the sense of widening entitlement to
compensation but equaly in the sense of darifying the extent of Network Rall's
obligations in terms of notification and dialogue with the industry and conferring upon
affected operators the right, in certain specified circumstances, to block proposed
Network Changes. | find thisto be whally consistent with areasonable interpretation of
the Regulator’s section 4 duties, with the wider picture of Network Rail’s licence
obligations in connectionwiththe management and stewardship of the network, and dso
with the language actudly used.

With that in mind, | turn now to the principa preliminary issuesin this dioute.

Issue 1: Whether a deterioration in the condition of the Network was capable of
qualifyingasa“change ... to ... any part of the Network” within Case (i)(a).

The submissions of the parties

107.

108.

It was commonground between the partiesthat the expression“change ... to ... any part
of the Network” covers physica alterations to the Network. Network Rail contended
that the phrase is confined to such dterations, in the sense of dterations to the physica
layout or configuration of the Network, and further submitted that the reference to “the
Network” mus be understood as a reference to the whale system of track and other
network inddlationsused for the support, guidance and operationof trains. Accordingly,
adeteriorationinthe condition of the track aone could not congtitute a Network Change
for the purposes of Case (i)(a), because it does not involve addition to or subtraction
from the physica configuration of the network and because it is not a change to the
“gystem” of track and associated inddlaions which together condtitute the network
(Network Rail Skeleton Argument, paragraphs 14 - 16). GNER, on the other hand,
contended that the phrase “change ... to ... any part of the Network” bears a wider
meaning, including changesto the state or qudity of the infrastructure.

Insupport of itssubmissons onIssue 1, Network Rall advanced anumber of arguments.
| outline each of those arguments, coupled with GNER's responses to them, in the

following paragraphs.
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The firg argument advanced by Network Rail turns on the fact that the network is
defined in terms of a system by section 83(1) of the Rallways Act 1993. Section 83(1)
provides:

““network” means—

@ any railway line, or combination of two or more railway lines, and

(b) any installations associated with any of the track comprised in that line or those
lines,

together constituting a system of track and other ingdlations which is used for and in
connection with the support, guidance and operation of trains'.

It is contended that the equation of the network with the whole system of track and
associated infragtructure reflects the dictionary definitionof anetwork as* anarrangement
of intersecting horizontal and verticd lines, likethe structure of anet” (Network Rall’s
emphasis) (Concise Oxford Dictionary, 1990, a page 797) or “a collection,
arrangement or structure withintersecting lines and interstices resembling those of anet”
(New Shorter Oxford English Dictionary, Vol. 2, at page 1909) (Network Rail
Skeleton Argument, paragraph 8).

GNER did not dispute that the network is defined in terms of a system, including but not
limited to the track. What GNER did question was the relevance of this point to the
question here in issue, namely whether a deterioration in the condition of the track is
capable of condituting a “change ... to ... any part of the Network” (my emphasis).
More broadly, GNER refuted the arguments advanced by Network Rail for the adoption
of anarrow congruction of the expresson “any change’. In GNER' ssubmission, there
isno warrant for regtricting the generdity of the language used inCase (i)(a). Thewords
“any change ... to ... any part of the Network” are entirdly without limitation, and to
congtrue them otherwise would be to depart from the generd principle of construction
whereby the meaning to be attributed to acontractual definitionis the natural and ordinary
meaning of the words used. If the parties had intended Case (i)(a) to bear ameaning so
muchat variance withthe literd meaning of the language used, one would have expected
the draftsman to have provided for it explicitly. Further, the spedific indusonwithin the
definition of “any change’ of “any improvement or enlargement” was plainly intended,
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according to GNER, to confirmthat positive as well as negative changesto the Network
fal within the scope of Case (i)(a) (lest there be any question as to the ability of
enhancementsto the Network to trigger aright of compensationand it being obvious that
there should be protections for train operators (financid and obstructiona) if Network
Rall were to make the network worse). Condition A1.1 of the network code makes
clear that “the words ‘include and ‘induding’ are to be construed without limitation.”
Accordingly, the reference to improvement and enlargement is not exhaugtive. By the
same token, the failure specifically to mentiondeterioration(the obverse of improvement)
does not exclude it (GNER Skeleton Argument, paragraph 9).

Secondly, Network Rall relied onadigtinctionbetween“operation” of the Network and
“maintenance’ of the Network as showing that the “operation” of the Network (which
any change fdlingwithinCase(i)(a) must be “likdy meteridly to affect”) was not intended
to be equated withthe maintenanceof the Network (Network Rail Skeleton Argument,
paragraphs 10 - 11).

GNER questioned the rlevance of thisdigtinction. Whereas Case(iii) isdefined interms
of a“change ... to the operation of the Network”, Case (i)(a) isnot. A Case (i)(a)
change must be one whichis*likdy materidly to affect the operation of the Network, or
of trains operated by that operator on the Network”, but thisreferenceto the operation
of the Network fals within what the parties agree is the “consequential component” or
“maeridity component” of the Case (i)(@) definition of Network Change, not the
“subgtantive component” (i.e. “any change ... to ... any part of the Network”). GNER
added that the fact that “the carrying out (or falure to carry out) of maintenance work
may well affect the physicd condition of the Network and thus attract definition(i)(a) as
well as definition (iii) is expresdy contemplated by definition (iii), which by its specific
terms assgns cases which involve both a change to any part of the Network and to the
operationof the Network to definition (i)(a).” (GNER Skeleton Argument, paragraph
12).

Thirdly, Network Rail contended that the wider interpretationadvanced by GNER would
impose an unwarranted administrative burden on Network Rail. Part G of the network
code provides a mandatory procedure to be followed where a Network Change is
anticipated. |mplementation of aproposed change may only commence upon completion
of that procedure. The only exceptions to this are as set out in Condition G1.8, which
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provides, inreationto aNetwork Change fdling within Case (jii), that Network Ral may
commence implementation of the procedure set out in Conditions G1 - G4 and shall do
S0 upon notice being served on it by the relevant train operator a any time &fter the
expiry of the rdevant period. The other exception isin Condition G1.9, which provides
that Network Rall is not obliged to implement the procedure in relation to a Network
Change fdlingwithin Case (i) to the extent that the change requires to be madefor safety
reasons. Accordingly, in Network Rail’s submission, Part G envisages that every
Network Change must be amenable to the application of the Part G procedure. Since,
on Network Ral’s andyds, it cannot intdligibly be supposed that the parties “ever
contempl ated that [Network Rail] would give notice of a proposal to alowthe condition
of the Network to deteriorate’, it must follow that a deterioration in the condition of
Network fdls outside the definition of “Network Change” for the purposes of Part G
(Network Rail Skeleton Argument, paragraphs 22 - 23).

GNER disputed Network Rail’s argument that in order to come within the definition of
“Network Change’, a change must be amenable to the application of the procedure
prescribed by Conditions G1 - G4. GNER argued that this “ seeks to elevate the usud
machinery for a Network Change into part of the definition of a Network Change and
ignoresthe purpose of the Network Change provisions, whichare sdf-evidently designed
to protect and compensate the adversely affected party.”

In addition, GNER pointed to Condition 7 of Network Rail’ s network licence, headed
“Stewardship of the Licence Holder’s Network”. At the materid time, paragraph 1 of
Condition 7 wasin the following terms.

“The purpose is to secure:

@ the maintenance of the network;
(b) the renewa and replacement of the network; and
(© the improvement, enhancement and development of the network,

in each case in accordance with best practice and in a timely, economic and efficient
manner so as to satisfy the reasonable requirements of persons providing services for the
carriage of passengers or goods by raillway and funders in respect of the quadity and
capability of the network.”
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Paragraph 2 of Condition 7 provides:

“The licence holder shall carry out its licensed activities to achieve the purpose to the

greatest extent reasonably practicable having regard to al relevant circumstances including
the ability of the licence holder to finance its licensed activities.”

From this, in GNER's submisson, it follows that Network Rail shoud as a matter of
compliancewith Condition 7 be monitoring the condition of the track closdy inany event
(GNER Skeleton Argument, paragraph 49). Accordingly, there is no basis for the
contention that it would be impracticable to the point of absurdity to identify, let done
give notice of, deterioration in the conditionof the track, as Network Rail alege. GNER
asserted that proper and competent management of the network, with which Network
Rail ischarged by Condition7 of itsnetwork licence, requires Network Rail to know the
date of its assets, including the conditionof the track. The procedurein Condition G1.1
of the network code for natification of proposed changes presupposes that Network Rall
has that knowledge. The fact that Network Rail may have been, or be, unaware of the
true state of the network or any part of it, or of adeterioration in its condition, because
it hasfalled properly to discharge itsfunctions, cannot, in GNER' s submission, be used
as an ad to the true construction of Case (i)(a) or to exclude from that definition
deteriorationinthe conditionof the track. To hold otherwisewould beto neglect entirely
the dutiesof Network Rail asthe steward of the network and the protective purpose and
provisons of Part G. Thosedutiesand the purpose and protections of Part G form part
of the factuad matrix againg which the track access contract and the network code were
made, which factua matrix ison ordinary principlesof contractua interpretation relevant
to ascertaining the am of the contract and the true congtruction of its terms.

Fourthly, Network Rail pointed to the “commercid absurdity” sad to flict the
congtruction contended for by GNER: “if correct, it would mean that [Network Rail’s]
busness plans and decisons in reation to dl sgnificant matters relating to the
maintenance of the Network would have to be madethe subject of the time-consuming
procedures under Part G. Thiswould effectively bring [Network Rail’ 5] performance of
its maintenance obligation to a hdt, whilg the affected Train Operators and other
interested indugtry third parties engaged in protracted debate and consultetion as to a
whole range of questions. ... [The] logic of GNER’ scongtruction dictatesthat [Network
Ral] (and presumably Train Operators generdly) would have to be engaged in the
continuous assessment of the likdy materidity of amost every change in the condition of
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the Network, in order to determine whether the extensve notification and consultation
procedures prescribed under Part G should befollowed. ... [These] consequencesflout
business common sense”  (Network Rail Skeleton Argument, paragraphs 30 - 32).

In answer to this, GNER again founded on the duties of Network Rail as the body
charged by virtue of statute with the management of the network and by Condition 7 of
its network licence with the sewardship of the network. Proper and competent
management and stewardship imply knowledge of the condition of the infrastructure.
That in turn implies continuing vigilance and foresght on the part of Network Rail.
GNER aso contended that Network Rail’ sargumentsasto the commercid absurdity of
its congtruction of Case (i)(a) exaggerate the practical consegquences of holding that a
change in the condition of the network or any part of it is capable in principle of
condtituting a Network Change. The change must aso be onewhichis®likdy materidly
to affect the operation of the Network, or of trains operated by the Train Operator on
the Network.” Whenthemateriaity component isfactored into the definition of Network
Change for the purposes of Case (i)(a), Network Ral’s contention that GNER's
congruction flouts business common sense collgpses.  In any event, the narrow
congtruction contended for by Network Ral was itsdf, in GNER's submission,
productive of absurdity: for example, “remova of a rail could qualify as Network
Change, whereas dlowing that same rail to deteriorateto suchanextent that itisunusable
could not.”

Fifthly, Network Rall submitted that the literal construction of Case (i)(a) contended for
by GNER (which Network Rail accepted would cover any dteration in the state or
quality of any part of the network, including a deteriorationin condition) would have the
effect of regtricting the application of Case (iii), which rdates to “any change (not being
a change within paragraph (i) or (i) above) to the operation of the Network”. In
Network Ral’s submisson, there is no warrant for the view that the parties intended
Ca=e (iii) to have suchalimited area of application (Network Rail Skeleton Argument,

paragraph 28).

GNER denied that its interpretation of Case (i)(a) is such as to deprive Case (iii) of
effect, referring to changes such as the impaosition of temporary speed redtrictions which
“do not themsdlves involve any change to the physical layout or Sate or condition of the
network and do not fal within definition (i)(a) but fal exdusively within definition (jii).”
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Sxthly, Network Rail relied onthe interrelationship betweenthe provisonsof Part G and
Clauses6.3.2, 8.2, 8.3 and 8.5 of the track accesscontract. | have aready quoted these
provisons (above, at paragraphs 59-62). To recapitulate, Clause 6.3.2 contains
Network Ral’s fundamenta obligation to “ensure that the Network is maintained and
operated to a standard which shal permit the provision of the Services|i.e. theralway
passenger services pecified in Schedule 5 to the contract] usngthe Specified Equipment
inaccordance withthe Working Timetable.” Any falureby Network Rail to comply with
this maintenance obligationwould ordinarily engage Network Rail’ s ligbility in damages.
However, the extent of that lidbility isrestricted by the provisons of Clauses8.2, 8.3 and
8.5. Clause 8.2 entitles GNER to an indemnity in respect of loss and damage resulting
from “a falure by [Network Ral] to comply with its obligations under the Safety
Ohbligations” (as defined in Clause 1.1 of the contract) or from “any damage to the
Specified Equipment ... arisng directly from [Network Rall’s| negligence or falure to
comply with its obligations under [the contract]”, but thisindemnity “shal not extend to
loss of revenue or other indirect loss.” Clause 8.3 provides that, save as provided in
Schedule 4 and Schedule 8to the contract, “the parties shal not be entitled as between
themsdlves to any compensationinrespect of any damage, losses, ... and out of pocket
expenses aising from cancdlations, interruptions or delaysto trains” Schedules 4 and
8inturnprovide for the payment of predetermined amounts of compensation in respect
of “Possessions’ (asdefined in Schedule 4 at paragraph 1.1), delays to trains (Schedule
8, paragraph 2), interruptions to train services (Schedule 8, paragraph 8.2) and
cancellations of train services (Schedule 8, paragraph 8.1). The amounts payable under
Schedule 8 are capped by referenceto the Fixed Track Charges (as defined in Schedule
7 to the contract at paragraph 2 of Part 2) payable by GNER to Network Rail. Clause
8.5 thenprovidesthat “[n]either party to [the contract] may recover fromthe other party
any lossof revenue (induding fare revenue, subsidy, access charges, Track Chargesand
incentive payments) or other consequentia |ossin connection with the subject matter of
[the contract] caused to it by the other party, save to the extent otherwise provided in
[the contract] or any other Agreement betweenthem.” Network Rail submitted that the
widthof the construction of Case (i)(a) contended for by GNER issuchas effectively to
deprive the limitations and exdusions of liahility contained in Clauses 8.2, 8.3 and 8.5 of
any substance.

GNER submitted that there is no warrant for restricting the scope of the compensation
regime contained in Part G of the network code by reference to the provisons of the
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track access contract on compensation for breaches of Network Rail’s maintenance
obligation. GNER pointed out that Clause 8.5 of the contract expresdy providesthat the
limitation on recovery for loss of revenue does not apply to consequentia losses the
recovery of which is provided for by the contract or any other contract between the
parties. Clause 5.1 of the contract expresdy provides that the network code, including
Part G, isincorporated into and forms part of the contract. Part G expresdy provides
for the recovery of revenue losses sustained as a result of Network Changes. GNER
noted further that Network Rall postively accepted (at paragraph 42 of its Skeleton
Argument) that consequential |osses are recoverable under Case (jii), but “seeks to deny
recovery under definition(i)(a) for the ... reason that definition (i)(a) doesnot adopt the
gx month requirement adopted by definition (iii)” (GNER Skeleton Argument,
paragraph 17). GNER denied that there is any basis for permitting recovery of
consequentia losses under one head of the definitionof Network Change but not under
another, not least Snce “definition (iii) expressy concedes primacy to definition (i)(a) in
casesfdlingwithin both definitions.” In GNER’ ssubmission, theeffect of Network Rail’s
argument onthis point isto give primacy to Case (iii) in amanner contrary to the express
provisons of the definitions.

Seventh, Network Rail submitted that to interpret the definition of “ Network Change’ in
Ca=e (i)(a) asincluding achange in the condition of the network would be incongstent
with Condition D2.3.6(a) of the network code. This provides that the provisions of
Condition D2.3, which rdate to “Mgor Projects’, “shdl be without prejudiceto ... the
provisons of Part G, if the proposed Mg or Project, once completed, would condtitute
a Network Change within the meaning of that Part” (Network Rail’s emphases,
Skeleton Argument, paragraph 43). In Network Rail’s submisson, were a changein
the conditionof the network to fdl withinthe definitionof Network Change, theword “if”
asit appearsin ConditionD2.3.6(a) would be redundant, for every Mgjor Project would
involve a Network Change.

GNER disputed the assertion that its constructionof Case (i)(a) isincompatible with the
provisons of Condition D2.3.6(a). GNER agreed that theword “if” asit appearsinthat
Conditionindicatesthat aMajor Project may or may not congtitute a Network Change.
It disagreed that its definition of Network Change for the purposes of Case (i)(a)
effectivdy brings every Mgor Project within the meaning of a Network Change. At
paragraph 46 of its Skeleton Argument, GNER contended, rather, that amaintenance or
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renewas programme requiring possessons only overnight or at weekends (i.e. during
“white periods’ in terms of the Rules of the Route) would not qualify as a Network
Change because it would not have the necessary materia effect onthe operation of trains
on the network.

The assessor’s recommendation

127.

Having considered these arguments, the assessor preferred the submissions of Network
Ral. Hisreasonsfor doing so were essentially threefold. Firgt, the assessor accepted
Network Rail’s*“fundamentd” point to the effect that the network is defined in terms of
asysem: “The network is not the same thing as the track and it is not the same thing as
the associated inddlations. It is the system formed by the track and any associated
ingalationsin combination” (Assessor’ s Report on Preliminary I ssues, paragraph 18).
Secondly, the assessor considered that the structure of the network code, in particular
Part D and the definitionthere givento the term“Mgjor Project”, was hodtile tothe wider
congructionof Case (i)(a) for whichGNER contended. The assessor took the view that
GNER’s congtruction of Case (i)(@) network change was so wide as to render
meaningless ConditionD2.3.6(a) of the network code, which plainly envisagesthat, while
some Mgor Projects might amount to network changes, thiswill not necessarily be the
case (Report, paragraph 30). Thirdly, the assessor accepted Network Rail’ sargument
that the mandatory requirement of prior notice in connection with changes faling within
Case (i)(a) (arequirement unmodified by a provison comparable to Condition G1.8 of
the network code, which refers only to Case (jii) changes) was suchasto render it “most
unlikely that changes in the nature of a deterioration in qudity”, changeswhichwere apt
to be unforeseenand/or unintended, were ever intended to constitute Network Changes
within the meaning of Case (i)(@) (Report, paragraph 34). Accordingly, the assessor
answered Issue 1 in the negative.

The Regulator’s conclusionson Issue 1

128.

| regret to say that | disagree with the assessor’ s reasoning and conclusion in relation to
Issue 1. | have come to the clear conclusionthat the submissons of GNER onthisIssue
areto be preferred. My reasons for so holding are as follows.
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Network Rall’s argument that a Network Change must be a change to the system of
track and associated inddlations whichtogether congtitute the network whally overlooks
the fact that, on the plain language of Case (i)(a), a Network Change congsts of “any
change ... to ... any part of the network” (my emphasis). | entirely accept - as does
GNER - that the network is defined in terms of asystem. It is however contrary to the
natura and ordinary meaning of the wording of Case (i)(a) to suggest that a quaifying
change must be a change to the systemas awhole, asdidtinct fromapart of that system,
whether a part inthe sense of a geographica portion of whole system or in the sense of
one of the component el ements of the system.

In any event, the fact that the network is defined in terms of a system tdls one nothing
about whether a change to the system or any part of it includes a deterioration in its
condition, as well as the improvements or enlargements to which Case (i)(a) makes
specific reference. In answering this question, | take guidance from what has been
described as*“the goldenrule’ of contractud interpretation, namdy that “the grammatica
and ordinary sense of the words is to be adhered to, unless that would lead to some
absurdity, or some repugnance or inconsstency with the rest of the contract, in which
case the grammatica and ordinary sense of the words may be modified, so asto avoid
that absurdity and inconsistency, but no further” (Grey v Pearson (1857) 6 HL Cas61
a 106, per Lord Wendeydde). Put shortly, the words used in Case (i)(a), “being
ordinary words of the English language, must be congtrued in their ordinary and natural
meaning unlessthe context otherwiserequires’ (TophamsLtdv Earl of Sefton [1967]
AC 50 at 73, per Lord Upjohn).

Network Rall relied on two dictionary definitions, aswell asthe statutory definition, of
the term “network” in support of its argument that what is required for the purposes of
Ca=e (i)(a) isachange to the system, that is the physicd layout or configuration of the
combination of track and infrastructure together used for the support, guidance and
operationof trains. On thisview, achangeto acongtituent part of that system would not
auffice. Nor, for that matter, would mere replacement or renewd of existing track
because this would make no difference to the overdl configuration of the system thus
conceived.

| cannot accept this reasoning. | note, firdt, that the Second Edition of the Oxford
English Dictionary (in 20 volumes) defines the term “system” somewhat differently:
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“A set or assemblage of things connected, associated, or interdependent, so asto form
acomplex unity; awhole composed of partsin orderly arrangement according to some
scheme or plan.”

In my judgment, this better - and more authoritatively - emphasses the
interconnectedness and interdependency that is necessary to congtitute a network out of
a number of condituent parts. Aslong as the tracks and associated installations are
interconnected and interdependent and so make up asingle entity which is used for and

in connection with the support, guidance and operation of trains, they are parts of a
network and together condtituteanetwork. Viewed from this perspective, the character
of a system of raillway lines and associated ingtallations is not be determined (for the
purposes of identifying a change to the system or any part of it) exclusively by their

physical arrangement or configuration. What is relevant is the fact that the condtituent

parts are so organised as to be joined together and capable of working together so as to
serve the purpose of the support, guidance and operation of trains. Accordingly,

Network Rall’s contention that only changes which physicaly dter, by addition or
subtraction, the overdl net-like structure can qualify as Network Changes must be
rejected.

Inany event, the key words in Case (i)(a), for the purposesof Issue 1, areinmy opinion
the words “any change’. These are ordinary words of the English language. They are
not technical terms, or lega terms of art. Moreover, though their meaning is plainly
broad, it isnot imprecise. Indeed, it may be said that their meaning was rendered more
precise by the deletion, in the 1995 amendments to the network code, of the word
“maeid” as it gppeared before the word “change’. Bearing in mind that the express
reference to “improvement or enlargement” in no sense exhaudts the meaning of “any
changes’ (astowhich, see ConditionA1.1 of the network code), thereis, prima facie,
no reason for departing from the natura and ordinary meaning of the words “any

change’.

Network Rail accepted thet the ordinary and naturd, or literd, meaning of the words
“any change’ is gpt to include adeteriorationinthe condition of the network or any part
of it. Network Rail contended, however, that thisliteral meaning cannot be accepted as
a true congtruction of Case (i)(@) when placed in context and in the sense that that
meaning resultsin absurdity.
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| disagree. Turning firgt to the context inwhich Case (i)(a) fdlsto be construed, it issad
that the literd construction contended for by GNER unjudtifiably erodes the scope of
Case (iii). Itisadsosadthat itis incondstent with the compensation regimes contained
in Schedules 4 and 8 of the track access contract and with the limitations and exclusons
on recovery contained in Clause 8 of the contract; and that it isincompatible with the
provisons of Part D of the network code relating to Mgor Projects.

Asto the firg of these objections, it is necessary to bear inmind that overlap betweenthe
definitions of Network Change in Cases (i)(a) and (iii) is expresdy contemplated by the
wording of Case (iii), which refers to “any change (not being achange within paragraph
(i) ... above)”. Fromthisit followsthat, where achangeisonewhichiscapableof faling
not only within Case (i)(a) but aso within Case (jii), it isclearly al ocated to and dedt with
inaccordance withCase (i)(a). Network Rail inssted that GNER’ sconstruction of Case
(1)(& would have the effect of restricting Case (jii) to matters wholly unconnected with
any physical changes to the network. In answer to this, GNER pointed out that there
would gill remain plenty of circumstancesinwhichCase (jii) would gpply. It offered, by
way of example, temporary speed restrictions and changesto sgndling practice. Inthese
circumstances, therefore, the better view isthat Network Rail’ sargumentsrdatingto the
ambit of Case (jii) offer little or no assstanceto itscase for departing fromthe naturd and
ordinary meaning of the language of Case (i)(a).

As has been seen, Case (jii) was introduced into Part G by the 1995 modifications.
According to the Regulator’ s stlatement of reasons for modification (30 January 1995,
at page 13), thiswas done in order to provide for theinitiation of the Part G procedure
(subject to the relaxationinthe norma requirement of advance natification provided for
by the new Condition G1.8) in respect of “any temporary change which has amaterid
effect on the Network and which lasts for more than Sx months. ... The purposeisto
prevent the Part G procedures frombeng circumvented by the introduction of temporary
restrictions which in practice last over a long period.” At the second hearing in
September 2002, Network Rail founded onthe Regulator’ sreasons for the introduction
of Case (jii) to argue that, since Case (iii) must be confined to changes of a temporary
nature (which on Network Rail’s account would include changes in the nature of
deterioration), Case (i)(a) can relate only to changes of a permanent nature. Leaving
adde for the present the issue whether change in the nature of deterioration is properly
identified as merdly temporary (a matter to which | return in connection with Issue 6
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below), the wording actudly adopted in the definition of Case (jii) does not support this
argument. Case (iii) isnot interms confined to changes of atemporary nature. Evenif
it were, it would not follow that Case (i)(a) therefore excludes such changes. On the
contrary, asnoted above, the terms of the definition of Case (iii) expresdy recognise the
potentia for overlap between Case (i)(a) and Case (jii). For this reason aso (and |
should add that in this respect, | am in agreement with the conclusons of the assessor,
who also rejected Network Rall’s argument from the relationship between Case (i)(a)
and Case (iii)), | hald that the introduction and the scope of Case (jii) does not of itsdlf
shed any light on the correct construction of Case (i)(a), or provide any reason which
judtifies a departure from the ordinary and naturd meaning of that provison.

As to the second objection deriving from the context in which Case (i)(a) fdls to be
construed, Network Rail contended that, if Network Change under Case (i)(a) were hdd
to include deterioration in the condition of the track, there would be few casesinwhich
the excluson of ligbility for indirect losses contained in Clause 8.5 of the track access
contract could be operative.

Even if this were correct, it would dill fail to meet the point that Clause 8.5 explicitly
provides that the excluson of ligbility for loss of revenue or other consequentid loss is
goplicable “save to the extent otherwise provided in [the contract] or any other
Agreement” betweenthe parties. The provisons of the network code, including Part G,
form part of the contract betweenthe parties. Accordingly, there is nothing in Clause 8
which qudifies the plain wording of Condition G2.2 to the effect that the amount of
compensation payable in respect of a Network Change shall (subject to the provisons
of Condition G2.3) be an amount “equa to the amount of the costs, direct losses and
expenses (including loss of revenue) which can reasonably be expected to be incurred
by the Train Operator asaconsegquence of the implementationof the proposed change.”
(Although not a factor which has weighed with me in this judgment, it may also be
observed that Clause 8.5 of the track access contract applies only to consequentid (i.e.
indirect) losses, whereas Condition G2.2 expresdy gpplies to both direct and indirect
losses))

In any event, there are any number of potential breaches of the track access contract

which, while triggering the liquidated damages regimes in Schedules 4 and 8, would not
congtitute Network Changes (even on the literad construction of Case (i)(a)) and so
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would not qudify for compensationunder Part G. For example, ddaysand cancdllations
of trains arisng from ggndling errors or overrunning possessions which would engage
Schedule 4 or 8 but not usudly amount to Network Changes. Moreover, as GNER
rightly pointed out, compensation under Case (i)(a) is dependent upon satisfaction not
only of the * substantive component™ of that definition of Network Change (i.e. proof of
“any change ... to ... any part of the Network™) but also of the “ materidity component”
(i.e. proof of the likelihood that that change will materidly affect the operation of the
network or of trains operated by the train operator on the network). Where a change
fals to stisfy the materidity condition, the operator will be limited to such recovery as
is contemplated by Schedules 4 and 8. Accordingly, Network Rail’ s arguments based
on Clause 8.5 of the track access contract offer no material support to its preferred
congtruction of Case (i)(a).

Asto the third objection, Network Rail contended that if GNER’ s constructionof Case
()(@ were adopted, Condition D3.2.6 of the network code would be rendered
meaningless, for aMajor Project would dways congtituteaNetwork Change. Condition
D2.3.6 isrdied onasdemongrating that, on the contrary, a Magjor Project may or may
not, once completed, also amount to aNetwork Change. So too it does. ItisNetwork
Ral’s firg premise which is unfounded. A Case (i)(a) change must also, in order to
qualify for compensationunder Part G, be likdly materially to affect the operation of the
network or of trains operated by the train operator onthe network. As GNER pointed
out, thereis no necessary reason why every Mgor Project should have such an effect.
The impact of a Mgor Project on the operation of the network may be minimised or
reduced by, for example, taking possessions only at night or at weekends when the
network is quiet. Again, therefore, | am unpersuaded that the provisions of Part D
provide any contextud basis for departing from the construction of Case (i)(a) founded
upon the natura and ordinary meaning of the wordsin terms of which it is defined.

| turn now to Network Rail’s objections to the literal construction contended for by
GNER which rest on the dlegedly absurd consequences of adopting that construction.
Inessence, it issad that the literal meaning would involve the impositionon Network Rall
of an unwarranted adminidrative burden and that, insofar as Network Changes faling
within Case (i)(a) attract the mandatory application of the Part G procedure, Network
Rail would be obliged to engage in extendve natification and consultationon changesin
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the nature of deterioration, unforeseen and unforeseeable, in a manner which flouts
business common sense.

| regard these objections as fundamentaly misconceived, and indeed asinconsstent with
the wider contractua context of the track access contract and network code, the
protective purpose of Part G and the factual matrix against which these were made. On
thisissue, | bieve theassessor placedtoo little weight on the protective purposes of Part
G and too much on its compensation regime.

Thereis nothing in Case (i)(a) whichsuggests that “any change ... to ... any part of the
Network” mugt, inorder to stisfy the substantive component of the definition, have been
foreseen or planned by Network Rail. Accordingly, the fact that Network Rail had no
knowledge of, or failed to foresee, a deterioration in the condition of the track is no
warrant in itsdf for excluding deterioration from the scope of Case (i)(a). The wider
point, however, isthat Network Rail should have such knowledge. Asthe holder of a
network licence, it is charged with the management of the nationd rail network. Clause
6 of the track access contract imposes important stewardship obligations on Network
Ral. These are supplemented and reinforced at a nationd leve by Condition 7 of the
company’s network licence which imports astrong postive obligation of stewardship of
that national asset. That stewardship cannot be fulfilled in accordance withitspurpose,
as defined in paragraph 1 of Condition 7, in the absence of knowledge of the condition
of the network. In this respect, | would refer to my own enforcement order, issued
againg Railtrack on 19 March 2001, whichidentified lack of knowledge of the condition
of its infrastructure assets as a stewardship falure and a breach of Condition 7.
Accordingly, thereis no bass for Network Rail’ s contention that the literd construction
of Case (i)(a) would imposeonit anintolerable adminigtrative burdeninterms of constant
monitoring of the state of the network. A burdenof congtant vigilanceexists, and would
exig with or without Case (i)(a). Nor isit an intolerable one. The company’s network
licence and its contracts, and the provisions of the Railways Act 1993 whichestablish a
regulatory regime to ensure that the holder of a network licence and facility owner in
respect of a network does not abuse its monopoly position, dl clearly demondrate that
the company is not free to neglect the essentia facility of which it is steward. Thisis
because its competent and effident stewardship of those assets is a matter of
condderable agnificanceto itstrain operator customersand, inturn, theair customers, and
to the public interest.
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This point was reinforced in the decision of the Court of Apped in Winsor -v- Special
Railway Administrators of Railtrack PLC [2002] EWCA Civ 955, [2002] 4 All ER
435, [2002] 1 WLR 3002, inwhichLord Woolf CJemphasised the supervisory role of
the Regulator and his powers, under sections 17-22A of the Raillways Act 1993, to
overridethe commercia interests of the facility owner and prospective accessbeneficiary
in determining the far and effident alocation of capacity of ralway fadlities if he
consders the public interest, as set out in section 4 of the Railways Act 1993, 0
requires. Network Rail’ scontention that it should not be required to adhere to standards
or requirements of congtant vigilance of the network and its likely effect on the operation
of that network and the operation of trains on that network is planly inconggtent with
these superior considerations. Moreover, the purpose and scheme of Part G also militate
againgt Network Rail’s point in this respect. Not only can train operators prevent
Network Rail carrying out aNetwork Changeinthe circumstances specified in Condition
G2.1(a), but they can compel Network Rail to carry out a Network Change if they have
successfully put the proposal through the requirements of Conditions G3 and G4 and not
had it blocked by Network Rall under Condition G4.1. There is no requirement in
Conditions G3 and G4 for there to be a separate contract betweenthe trainoperator and
Network Rall, dthoughit isincumbent onthe train operator proposing the change to put
forward a properly developed proposa under Condition G3.1. Aslong asthat isdone
and it clearsthe hurdiesof Conditions G3 and G4, Condition G4.4 providesthat “... the
sponsor of the Network Change shall be entitled to haveit implemented by [Network
Rall]”.

Asl have said, this regime clearly demondrates that Network Rail is not free to do with
its network asit wishes. It may be the legad owner of its assets, but as the monopoly
provider of an essentid servicethe legiddative, regulatory and contractual scheme which
goplies to it planly show that it is not at liberty to jeopardise those assets by ather a
deliberate or anegligent omisson.

Thefact that Network Rail’s most sgnificant stewardship obligations are contained inits
network licence and not in bilateral access agreements is nothing to the point. It is of
coursetrue that abreach by Network Rall of aconditionof its network licence, induding
Condition7, isapt to atract regulatory enforcement actionunder sections 55 - 57 of the
Railways Act 1993. But in no sense does that militate againg the congtruction of Case
()(@ contended for by GNER. The enforcement of the obligations of rall industry
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participants, and accordingly their accountability, may be secured a a number of levels.
Those levels are not mutudly exclusve. Flanly, the acts or omissions of Network Rail
in its management and stewardship of the network may attract regulatory enforcement
action as well astriggering an entitlement to compensation, whether under one or more
of Schedule 4 or 8 of the track access contract or Part G of the network code. The need
to hald Network Rall accountable (financidly or otherwise) for its acts and omissionsin
the stewardship of the network forms part of the factua matrix againg which the
provisions of the track access contract and the network code fall to be construed, and
that factua matrix militates strongly, inmy judgment, infavour of the construction of Case
()(a) contended for by GNER. Certainly, it provides no warrant for departing fromthe
plain language in which that provisonis cad.

For the same reasons, | rgject Network Rail’ s argument that the literal construction of
Case (i)(a) would flout business common sense. It is said that it would rarely be
practicable even to idertify, let done give advance notice of, changes in the nature of
deterioration. Infact, however, given proper and competent stewardship of the network,
whichimplies knowledge of the conditionof the network, it iseminently practicable. Still
further, it isdways possible that, because of financid or operationa pressures, Network
Rall could planto alow part of its network to deteriorate, and that may be consstent
withitsobligations under Condition7 of itsnetwork licence. But a planned or ddliberate
deterioration of the network is every bit as much something in relation to which train
operators are given protection by Part G. | would add that the mandatory application
of the Part G procedure is engaged only where the change in question dso satiffies the
materiadity component of the Case (i)(a) definition. Accordingly, the change mugt be one
whichcrossesathreshold of sgnificance. Put smply, itisafundamenta part of Network
Ral’s job to know where and when deterioration is taking place and, if it passes the
rdlevant tests, the company mugt invoke Part G. That being so, thereis nothing offensve
to businesscommon sense, and nothing absurd, about requiring Network Rail to engage
in the Part G processes of notification and consultation once suchachange is identified.
As| have dready explained (above, at paragraph 105), the successful operation of the
nationd rall network is crudaly dependent upon didogue betweenindustry participants.
A congtructionof Case (i)(a) whichfadilitates such did ogue, far frombeing commercidly
abaurd, is, rather, wholly consgtent with the factua matrix informing the congtruction of
the track access contract and the network code to which | have aready referred, and
with the accountability of Network Rall as an aspect of that matrix. In short, far from
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militating againg the naturdl and ordinary construction of Case (i)(a) contended for by
GNER, these congderations, in my judgment, positively support that construction.

150. Accordingly, Issue 1 isanswered asfollows:

A deteriorationinthe condition of the network is capabl e of qudifying as achange to any
part of the network within the meaning of Case (i)(a).

I ssue 2: Whether any of the alleged changesin Network Rail’s policiesand/or practices
for maintaining, renewing, monitoring and ingpecting the infrastructur e were individually
or in combination capable of amounting to changes*to the operation of the Network ...
or aseriesof such changes’ within the meaning of Case (iii).

151. By paragraph 10 of its written reference to the NVCC dated 11 July 2001, GNER
aleged that Network Rail (then Railtrack) implemented a series of changes between

1996 and the Hatfield derailment on 17 October 2000. In summary, the aleged changes

involved:

Q) prolonging the life of the track, i.e. deferring wholesale renewa and adopting a
combinationof partial renewal and heavy maintenanceinstead; this approach has
been referred to as “ sweeting” the assets,

()] faling to carry out suffident rail grinding; in particular, GNER dlege that whilst

the policy of swesting assets caled for more timdy grinding than previoudy
undertaken, Railtrack failed to ensure that this occurred;

3 virtudly abandoning flange lubrication; and

4 failing to maintain adequiate inspection procedures.

The submissions of the parties

152. It is GNER’s case that these changes amounted to changes to the operation of the
network which were likdy materidly to affect the running of trains on the network by
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GNER. Accordingly, GNER contended that these changes constituted Network
Changesfdling within Case (iii).

In answer to this, Network Rall argued that, in the context of the network code, the
expression“operation”, where used in connectionwiththe network (asit isin Case (ii)),
fdlsto be contrasted withand distinguished from the expresson “maintenance’. On the
bas's of this distinction, Network Rail said that the changes dleged, if they occurred,
werenot changes to the operation of the network but changes to its maintenance. That
being s0, Network Rail contended that, even if the dleged changes were implemented,
they did not and could not amount to Network Changes.

In support of the distinction it relies on between “operation” and “maintenance’ of the
network, Network Rail founded on a number of provisions in the track access contract
and network code (Network Rail Amended Statement of Claim on Appeal to the
Regulator, paragraph 32). Inwhat follows, the emphasesare Network Rail’s. Itissad
that, whereas the definitions of Network Change inbothCase (i)(a) and Case (jii) contain
the expression “operation of the Network”, neither refers to the “maintenance of the
Network”. By contrast, Condition G4.1(a)(iii) of the network code - which describes
a gtuation in which the implementation of a Network Change proposed by a Tran
Operator “would result in amaterial adverse effect on the maintenance or operation
of the Network or the operation of any train on the Network which in any such case
cannot adequately be compensated under this Condition G4" - is said to treat the
“maintenance’ and “operaion” of the network as distinct concepts. Likewise, the
definitionof “Vehide Change’ inPart F of the network code refers to “any change tothe
Specified Equipment ... which, inany casg, islikdy materidly to affect the maintenance
or operation of the Network or operation of trains onthe Network”, whilein Condition
F3.1(a)(iii) reference is made to the implementation of a Vehicle Change which “would
resultin amateria adverse effect on the maintenance or operation of the Network or
operation of trans on the Network, which in any such case cannot adequately be
compensated under this Condition F3.” Clause 6.3.1 of the track access contract
providesthat “[Network Rail] shdl ensurethat adequate and suitably qudified personnel
are engaged inthe operation and maintenance of that part of the Network comprising
the Routes.” Clause 6.3.2 provides that “[Network Rail] shall ensure that the Network
is maintained and operated to a standard which shdl permit the provison of the
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Services usng the Specified Equipment in accordance withthe Working Timetable and
the making of Ancillary Movements.”

Accordingly, in Network Rail’ s submisson, the expression “ operation of the Network”
as it appears in Case (jii) was not intended to be equated with, and should not be
construed so as to incdlude, the “maintenance of the Network”. Had that been the
intention, then the separateterms * operation” and “ maintenance” would have been used
in Case (jii) as they were used in the provisons already cited. Wereit otherwise, the
diginct references to “maintenance’ and “maintained” in those provisons would be
tautologous. Reference was made to SA Maritime et Commerciale of Geneva v
Anglo-lranian Oil Co Ltd [1954] 1 WLR 492 at 495 as authority for the proposition
that the words employed in acommercid contract must, so far as possible, be regarded
and construed as adding something to the text rather thanas mere surplusage. Network
Rall added that the contractua digtinction said to be drawn between “operation” and
“maintenance’ is unsurprisng for, asameatter of ordinary language, the “ operation of the
Network” (i.e. the working of the network as a whole) is not the same as its
“maintenance’ (i.e. putting it or keeping it in a proper condition for use as a network).

In answer to this, GNER referred to its First Notice to the NVCC, paragraphs 10 and
11 of its Reference to the NVCC and the section entitled “Pre-Hatfield G(iii)” of its
writtenSummary of GNER' s Position, and held to the arguments set out therein(GNER
Amended Defence and Counterclaim on Appeal to the Regulator, paragraph 58).
In essence, GNER asserted that the deliberate decisions said to have been taken by
Railtrack to sweat assets, virtudly abandon flange lubrication and reduce rail grinding
were decisions taken in order to reduce the expenditure that Railtrack incurred in
operating the network. The cdlamed distinction between “operation” and “ maintenance’
was dismissed by GNER asadidtinction without a difference. Railtrack’s function was
(and Network Rail’sis) to operate the network. 1ssues of maintenance, inspection and
renewa were and are inextricably linked to the operation of the network, and reference
was made in this regard to paragraph 1 of Condition 7 of Network Rail’s network
licence, Clause 6.3 of the track access contract and the definition of the Rules of the
Route inthe network code (Summary of GNER' sPosition, paragraph 9). INGNER's
submisson, if the intentionhad beento exclude so significant an agpect of what Railtrack
did in operating the network as its maintenance from the definition of “ operation of the
Network” inCase (jii), thenclear and explicit wordsto that effect would have beenused.
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GNER further contended that, in the absence of aspecific definitioninthe network code
of the term “operation”, it is necessary to have regard to Condition A1.1(c). This
provides that statutory definitions found in the Railways Act 1993 are to govern the
meaning of expressons used in the network code unless a contrary intention is shown.
In that regard, GNER relied on the definition of the expression “operator” (there being
no statutory definitionon the expression “ operation”) in section 6(2) of the 1993 Act, as
follows

“Operator”, in relation to any railway asset [which is defined to include “any network”],
means the person having the management of that railway asset for the time being.

On thisbass, GNER argued that the expression “ operation”, when used in connection
with the network, must be read and given effect in the wide sense of relating to the
management of the network, unless (as Network Rall contended) a contrary intentioncan
be shown.

The assessor’s recommendation

159.

Onthisissue, the assessor preferred the submissons of GNER. Inhisview, the network
code did not draw the clear distinction contended for by Network Rail between
“operation” and “maintenance’ of the network. Consequently, “the better view isthat the
[network code] cannot be said to indicate anintentionto use the expression ‘ operation’

in a sense which is different from the wide sense suggested by the statutory definition.
The expresson is used in the wide sense of management of the network.” (Assessor’s
Report on Preliminary |ssues, paragraph 42). Accordingly, inthe assessor’s opinion,

the aleged changes of policy and practice would, if proven and if materid, condtitute
network changes within the meaning of Case (iii).

The Regulator’s conclusions on Issue 2

160.

161.

| agree withthe assessor that the submissions of GNER onthisissue areto be preferred.
My reasons for doing so are asfollows.

| quite accept that, as Network Rail submitted, in construing a contract dl parts of it
should asagenera rule be given effect where possible and no part of it should be treated
as inoperative or asmeresurplusage. Nevertheless, like al canons of congruction, this
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principle establishesapresumptiononly, and the presumptionagangt surplusage hasoften
been said be of limited vaue in the construction of commercid contracts (Chandris v
Isbrandtsen-Moller Inc [1951] 1 KB 385 at 392; Total Transport Corporation v
Arcadia Petroleum Ltd[1998] 1 Lloyd'sRep 351 at 351; Chitty on Contracts (28"
edition), Val. 1, paragraph 12-075). In the present circumstances, even in the absence
of the further consderations | refer to below, | would incline to the view that the variable
use made of such expressons as “operation of the Network”, “operation and
maintenance of the Network” and “operation or maintenance of the Network” is
indicetive not of an intention to differentiate between operation and maintenance but of
(at best) amplification for the avoidance of doubt (where both terms are used) or (at
worgt) inattention to the terminology employed e sewhereinthe track access contract or
network code. Smilarly, themaximexpressiouniusest exclusio alteriuswould suggest
at firg blush that, the terms “ operation” and “maintenance’ having been used in tandem
in certain parts of the documents, the use of the term “operation” aone in Case (jii) is
indicative of an intention to exclude “maintenance’ in that case. Again, however, the
maxim is only a guide, and fdls to be weighed againgt considerations miilitating to the
contrary. Theprinciplecarries*little, if any, weight whereit ispossibleto account for the
expressio uniusongroundsother thananintentionto effect the exclusio alterius’ (Dean
v Wiesengrund [1955] 2 QB 120 at 130 - 131, per Jerkins LJ). So, for example,
failure to complete the expressio may be the consequence of inadvertence or oversight
(Colquhoun v Brooks (1888) 21 QBD 52; Chitty, Vol. 1, paragraph 12-089).
Moreover, rigid gpplication of the maxim may produce a result inconsstent with the
purpose of the instrument and the factua matrix againgt whichit was made. For both of
these reasons, | take the view that the expressio unius principle too is displaced in the
present circumstances. | might add that it iswithin my own knowledge that in 1993 and
1994 the standard track access contract to be used by train operators and the network
code were drafted and developed at separate times during that period and by different
draftsmen. Perfect condstency was certainly not achieved in the establishment of these
and many other parts of the contractua and regulatory matrix for the railway indudry.
This knowledge supports the conclusions | have reached on this point.

That notwithgtanding, | accept, as did the assessor, that, had the words used in the
network code disclosed a clear demarcation between those matters comprehended by
the term “operation” and those comprehended by the term “maintenance’, there would
have been a compelling case for holding that the omisson of any express reference to
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“mantenance’ in Case (jii) evinces the contrary intention necessary to displace the
definitionof “operation” derived fromthe statutory definitionof “ operator” in section 6(2)
of the Rallways Act 1993. But no such demarcationisdisclosed. Onthe contrary, there
isamarked want of clarity. Itis, for example, quite unclear from the expresstermsof the
network code whether renewals or repairs fal within the scope of maintenance or of
operation, athough they certainly fal within a least one of them and are essentid
elements of Network Rail’s stewardship obligations. Accordingly, | am not persuaded
that the wording of the network code indicates an intention to use the expression
“operation” ina sense other than the wide sense of management of the network, induding
maintenance, suggested by the tatutory definition.

The lack of certainty with respect to whether particular aspects of Network Rail’s
management of the network condtitute “operation” or “maintenance’ (assuming, for the
purposes of the present discussion, that the distinction is materia) provides a further
reason for rgecting the narrow construction of “operation” contended for by Network
Rail. If that congtruction were correct, there would be little to prevent the ingrumenta
gpplication of the operation/maintenance distinctionby Network Rall for the purposes of
limiting the scope of Case (iii). By this| mean that the avallability of protectionfor tran
operators which Part G affords (including but not limited to the right to compensation)
could be avoided by classfication of the change in question as a maintenance matter
rather thananoperationa matter. 1n my judgment, thiscong deration providescompelling
support for the wider construction contended for by GNER. Theright of a party to be
protected in respect of a Network Change cannot depend upon the classfication of a
change by the entity against whose acts or omissons protectionisrequired and provided
for. To hold otherwise would be to open the way to endless disputes over whether
Network Rail was entitled to classfy a givenchange as amaintenance matter rather than
anoperationa matter. That would not be a reasonable result, and asamatter of generd
principle “the fact that a particular construction leads to a very unreasonable result must
beardevant condderation. The more unreasonabletheresult, the moreunlikely itisthat
the parties canhave intended it, and if they do intend it, the more necessary it is that they
shdl makethat intention abundantly clear” (Schuler (L) AG v Wickman Machine Tool
SalesLtd[1974] AC 235 at 251, per Lord Reid; seedso The Antaios[1985] AC 191,
per Lord Diplock; Lewisononthelnter pretation of Contracts(2™ edition), paragraph
6-13).
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From thisit follows that the aleged changes of policy and/or practice, if they occurred
and provided they satisfied the requirement of materidity, constituted Network Changes
within the meaning of Case (iii).

Accordingly, Issue 2 is answered as follows:

The dleged changes in Railtrack’ s policies and/or practices for mantaining, renewing,
monitoring and ingpecting the infrastructure were both individudly and in combination
capable of anounting to “changes to the operation of the Network ... or aseriesof such
changes’ within the meaning of Case (jii).

Issue 3: Whether the issue and/or implementation of the PWSls were capable of

amounting to a “change ... to ... any part of the Network” within the meaning of
Case (i)(a).

166.

GNER dleges that, falowing the Hatfidd derailment on 17 October 2000, Railtrack
issued 4 PWSls (dated respectively 7 November 2000, 17 November 2000, 28
November 2000 and 28 April 2001). PWSI No. 4 superseded Nos. 1 to 3. The
PWSIs were concerned with various types of fatigue cracking starting at the running
surface of the rail, incdluding the form of cracking known as “gauge corner cracking” or
“rolling contact fatigue’. The term*head checking” was used to describe such types of
cracking collectively. The PWSIs required rail inspection and testing and stipul ated
certain minimum actions to be taken in respect of such cracking or faigue where
detected. According to the degree of severity of the deterioration, the stipul ated actions
included rall grinding, ral renewa and the imposition of speed redtrictions. For the
purposes only of this gpped and any further proceedings rdaing to the dispute between
GNER and Network Rall, Network Rall accepts that such PWSIs were issued and
implemented.

Submissions of the parties

167.

GNER submitted that the implementation of the PWSIs, at least, had adirect impact on
the physical condition of the track, insofar as the PWSls contained ingtructions relating
to rail grinding, replacement and renewd. Insofar as Case (i)(a) relatesto “any change

.. to ... any part of the Network”, GNER relied on its arguments in connection with
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Issue 1 to the effect that such changes include changes to the condition of the track as
part of the network. Since the purpose and intended effect of the PWSIs was to cause
physical changes to be made to the track, it follows, in GNER's submission, that the
implementation of the PW S| s congtituted a Network Change within the meaning of Case
()(a) (GNER Amended Defence and Counterclaim, paragraphs 56 - 57).

Network Ral bluntly described GNER'’s contentions as “hopeless’ (Network Rail

Skeleton Argument, paragraph52): “The PWSI s areinthemsdves no more thanpieces
of paper, dbeit containing written instructions to those to whom they are directed.
Accordingly, the merefact that they have beenissued does not condtituteeither a* change
... to ... any part of the Network’ or a‘change ... to the operation of the Network’

within Cases (i)(8 and (iii) respectivdy.” As to GNER's argument that the
implementation of the PWSIsinvolved a Network Change within the meaning of Case
(H(a), Network Rail founded onthe positionit adopted inrelationto the true construction
of Case (i)(a) in the context of 1ssue 1, namdy that changesto the conditionof the track
do not conditute changes to the physca layout or configuration of the network
understood as a system.

The assessor’s recommendation

169.

For the same reasons that he gave for preferring Network Rail’s submissonsin relaion
to Issue 1, the assessor recommended that Issue 3 should be answered in the negetive:
“[the] implementation of the PWSls cannot be regarded as giving rise to changestothe
Network within Case (i)(a) because they involved no change to the system.”

The Regulator’s conclusionson Issue 3

170.

| was unable to endorse the assessor’ s reasoning and recommendationinrelationto Issue
1, and, for the samereasons, | amunable to do so here. | accept —as| think, implicitly,
GNER accepted — that the mere issue of PWSIs cannot of itself congtitute a Network
Change within the meaning of Case (i)(a), even on the construction contended for by
GNER and accepted by meinmy consideration of Issue 1. The implementation of the
PWSIs, however, is a different matter. Where, as here, PWSIs provide for intensve
ingpection and testing of the track, and for corrective action including renewa and
replacement where defects are detected, there is in my judgment (and subject to
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satisfaction of the materidity component) a“change ... to ... any part of the Network”
within the meaning of Case (i)(a) upon execution of those ingructions.

| have dready held, in connection with Issue 1, that “any change ... to ... any part of the
Network™ comprehends changes in the state or condition of the track, whether by way
of deterioration or (as Case (i)(a) explicitly envisages) improvement. For the reasons|
gave at paragraphs 128-149 of this judgment, the narrow construction of Case (i)(a)
contended for by Network Rail must be rgjected.

Accordingly, Issue 3 is answered asfollows:

The implementation of the PWSIs was capable of anountingtoa“change ... to ... any
part of the Network” within the meaning of Case (i)(a).

Issue 4: Whether theissue and/or implementation of the PW Sl s wer e capable (without

mor €) of amounting to a “ change (not being a change within paragraph (i) ... above) to
the oper ation of the Network, or a series of such changeswhichhaslastedfor morethan

six months’ within the meaning of Case (iii).

The submissions of the parties

173.

174.

GNER contended that the PWSIs were operational indructions which were likdy
materidly to affect the operation of trains and that such ingtructions should accordingly
be regarded as changesto the operation of the network amounting to Network Changes
within the meaning of Case (jii).

In this connection, Network Ral drew a diginction between the PWSIs and the
consequences flowing fromthem. Network Rail’s position was that, if and to the extent
that the implementation of the PWSIs actudly led to changes to the operation of the
network (for example, through the imposition of temporary speed restrictions), such
changes or series of changeswould, provided that they lasted for more than Sx months,
be capable of anounting to Network Changeswithinthe meaning of Case (jii). Network
Rail did not, however, accept that the mere issue of the PWSIs or even the mere
implementationof the PWSls would be enough to amount to Network Change without
more.
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In support of this argument, Network Rail relied once again on the contention that the
expression “operation” as it appears in Case (iii) is used in a narrow sense, so as to
exclude “maintenance’. Thus, for example, if the implementation of aPWSl led to re-
railling but no more, that would, in Network Rail’ s submission, involve only maintenance
and not a* change to the operation of the Network”.

The assessor’s recommendation

176.

The assessor rgected Network Rail’ s arguments on this issue, and recommended, for
the same reasons as he had given in answering Issue 2, that both the issue and the
implementation of the PWSIs should be treated as changes to the operation of the
network capable of amounting to Network Change within the meaning of Case (iii).

The Regulator’s conclusions on Issue 4

177.

178.

On this issue, | am in full agreement with the assessor.  For the reasons given in
connectionwithIssue 2 above, a paragraphs 160-164 of thisjudgment, Network Rail’s
narrow congtruction of the expression “operation’” as it appears in Case (iii) must be
regjected. The preferable view is that the PWSIs were indeed, as GNER contended,
operational indructions condiituting changes to the operation of the network. | would
alsoendorse the assessor’ s recommendationinasmuchas he holdsthat boththeissueand
the implementationof PW Sl sare capable of amounting to Case (iii) Network Changes.
A Case (i)(a) change requires a change to the network itsdf (or any part of it). Themere
issue of aningruction, as digtinct from the implementation of that indruction, cannot have
that effect. However, a Case (iii) change requiresnot a change to the network as such,
but a change to the operation of the network. Such a change may begin with, and
indeed consg in, the issue of PWSI's, dthoughit is planly unlikdly that an unimplemented
ingruction will meet the test of materidity necessary for a“Network Change’.

Accordingly, Issue 4 is answered as follows:

Boththe issue and the implementation of the PW S| s were changesto the operation of the
Network, capable of amounting to Network Change within the meaning of Case (iii).
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Issue 5: Whether Railtrack’sprogramme of track and other infrastructure renewal after

the derailment was capable of amountingtoa“change ... to... any part of the Network”

within the meaning of Case (i)(a).

179.

GNER contended that, immediately after the Hatfidd derailment, Railtrack undertook an
exceptional amount of emergency re-railing, which was subsequently embodied in the
Nationad Recovery Programme under whichRailtrack re-railed over 400 miles of track
and replaced 710 sets of points. For the purposes of this appeal and of any further
proceedings before the NVCC and the Regulator in relation to the current dispute,
Network Rail accepts that Railtrack did embark upon a programme of track and other
infrastructure renewd after the derailment.

The submissions of the parties

180.

181.

Founding on the arguments made in connection with Issues 1 and 3, GNER contended
that changes in the condition of the track fdl within the definitionof Case (i)(a) (i.e. “any
change ... to ... any part of the Network”). The post-Hatfield renewa programme
undertaken by Railtrack gave rise to changes to the physicd faoric of the track as part
of the network, and accordingly, in GNER' s submisson, gave riseto Network Changes
within the meaning of Case (i)(a).

Network Rail noted that GNER's case on Issue 5 depends upon the construction of
Case (i)(a) as covering achangein the condition of the track, a congtruction which, as
rehearsed in connection with Issues 1 and 3, Network Rall refuted. Here, as before,
Network Rall indsted that a difference in the condition of the network resulting from
Raltrack’ s programme of track and other infrastructure renewa after Hatfidd could not
amount toa“change ... to ... any part of the Network” within the meaning of Case (i)(a)
gnce it was not a change to the physica configuration of the network conceived as a
composite sysem. In the dternative, Network Rail submitted that track or other
infrastructure renewa does not change, but restores, the network (Network Rail
Skeleton Argument, paragraph 66).

65



Network Rail Infrastructure Limited -v- Great North Eastern Railway Limited

The assessor’s recommendation

182.

For the same reasons he gave in reation to Issues 1 and 3, the assessor preferred
Network Rail’s submissons on Issue 5 and accordingly recommended that the
implementation of the renewa programme should not be regarded as giving rise to
changes to the network within the meaning of Case (i)(a) becauseit involved no change
to the system.

The Regulator’s conclusionson Issue5

183.

184.

For the reasons givenat paragraphs 128-149 of this judgment, the narrow congtruction
of Case (i)(a) contended for by Network Rail and adopted by the assessor cannot be
sugtained. | would add that | find it frankly counter-intuitive to suggest that aprogramme
of physica renewal of the track on the scale of that undertaken after Hatfield does not
involve or condtitute a“change ... to ... any part of the Network.”

Accordingly, Issue 5 is answered as follows:
Railtrack’ sprogramme of track and other infrastructure renewa after the derallment was

capable of anountingto a“change ... to ... any part of the Network” within the meaning
of Case (i)(a).

I ssue 6: Whether compensationin respect of a Network Change within Case (iii) isonly

payablein respect of the period after the change to the operation of the Network has

lasted for morethan six months.

185.

186.

To recapitulate, the network code defines Network Change within Case (iii) asfollows.

“Any change (not being a change within paragraph (i) or (ii) above) to the operation of the
Network (including a temporary speed restriction) or series of such changes which has
lasted for more than six months (or such other period as may be specified in that operator’s
Access Agreement) and which is likdy materidly to affect the operation of trains by that
operator on the Network.”

As regards the reference to asix-month period, thereis, in the case of GNER's track
access contract, no provision for any other period.
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Accordingly, there are three requirementsfor Network Change within Case (jii). Thefirg
isachange to the operationof the network whichdoes not qudify asaNetwork Change
under paragraphs (i) or (ii). The second isthat the change must be one whichhaslasted
for more than 9x months.  The third is thet the change mugt be one which is likdy
materidly to affect the operationof trans by atrain operator (inthis case GNER) on the
network.

Issue 6 concerns the date fromwhichcompensation is payable. The questioniswhether
it is payable from the date on which the change to the operation of the network first
begins, or whether it is payable only fromthe expiry of the x-month period commencing

with the beginning of the change.

The NV CC, inresolving this questionat first instance, referred to itsdeterminationNV 1.
That decision, dated 24 May 1996, concerned thetemporary closure of Greenford Loop
folowing an earth dip. The closure lasted seven months. The questions before the
NV CC were whether, given the duration of the closure, the train operator fell to be
compensated under Part G of the network code, and, if so, which of the possible
interpretations of Part G should determine the commencement date for compensation
payable to the operator. The NVCC held that the operator was entitled to Part G
compensationin respect of the closure with effect from six months after the onset of the
change (the disruption only congtituting a Network Change from that date) and that, for
theinterveningsx months, the operator’ s only entitlement to compensation should be that
provided for by its performance regime. In this appeal, GNER contended that the
approach of the NV CC was flawed on a number of grounds and that compensation in
respect of a Case (iii) Network Change fell to be pad in respect of al losses accruing
during the currency of that change (GNER Skeleton Argument, paragraph 74).
Network Rail contended that NV 1, and accordingly NV 33, were correctly decided and
should be followed in digposing of the present apped.

| cannot find inGNER'’ sfavour onthisissue without holding that determinationNV 1 was
wrongly decided. | have cometo the conclusionthat | must do so. | set out my principa
reasons for this conclusonbelow, inmy cons deration of the parties’ submissons and the
asesor’ s recommendation. 1t may however be helpful if | ded at this stage with what
| congder to be the flaws in determination NV 1.
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It will be recaled that, in its submissons on the supplementary questions, Network Rall
developed an argument made in connection with Issue 1 of the prdiminary issues
premised on the relationship between the Case (i)(a) and Case (iii) definitions of the
network code (see above, paragraph 88). Network Rall suggested that the Regulator’s
gtatement of reasons for the 1995 modifications to the network code, by whichthe Case
(iii) definition was introduced, indicated an intention that Case (jii) Network Changes
should encompass only temporary changes to the network (with the corollary that Case
()(a@ should be confined to permanent changes, thus exduding - on Network Rail’s
andyss - changesinthe nature of deterioration). | have dready quoted the Regulator’s
reasons for the adoption of Case (iii) but, for ease of reference, | repeat them here.
Under the heading, “materid temporary changes to the network whichlast morethansx
months’, the Regulator said:

“[Under new Condition G1.8, Network Rail] can initiate Part G procedures in respect of
any temporary change which has a material effect on the network and which lasts for more
than six months (see the definition of Network Change). Train operators can require
[Network Rail] to do this. The purpose is to prevent the Part G procedures from being
circumvented by the introduction of temporary restrictions whichin practice last over along
period.”

Inhis Second Report, the assessor rejected Network Ral’ sargumentsonthis point. His
view wasthat, “firdly, looking at the termsin which Case (iii) is defined, it is not, on the
face of the words used, confined to changes of atemporary nature. The reasons given
for the 1995 modifications may suggest this but the words used in Case (iii) do not.
Secondly, even if Case (iii) were confined to changes which are temporary in nature, it
does not necessarily follow that Case (i)(a) excludes temporary changes. Indeed the
terms of the definitionexpresdy recognise the potentia for overlap between Case (i)(a)
and Case (jii) ... "

| aminfull agreement withthis conclusion. It isto be noted, however, that it isnot merely
the Regulator’s own statement of reasons for the 1995 modifications which may lend
credence to the view that Case (i)(a) concerns permanent changes to the network and
Case (i) merely temporary changes. The same digtinction appears in determination
NV1. At paragraph 4 of its determination, the NVCC said this.
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“The Committee considered that the main purpose of Access Condition G, related to sub-
paragraph (i) of Network Change [i.e. Case (i)(@) Network Change], namely a mechanism
for ensuring that where a permanent Network Change was proposed to the Network,
affected access parties had the opportunity for any adverse impact upon their operations
to be assessed and the related costs/compensation factored into the project plan and costs.”

At paragraph 5:

“The Committee considered that the force of Condition G1.8, in association with sub-
paragraph (iii) of the definition of Network Change, is that it provides a protection to train
operators against the possible introduction, under a temporary banner, of any Network
Change that subsequently becomes permanent, by default, without there having been an
opportunity for the affected train operators to have had their interests considered by the
application of G1.1 and G2.”

At paragraph 8:

“The Committee considered that the protections for train operators in paragraphs G1.8 and
1.9 were intended to protect train operators against uncompensated permanent Network
Change. The Committee considered that: (1) temporary, even protracted, disruptions
should be compensated by Performance Regimes, irrespective of whether they ultimately
fall under sub-paragraph (iii) of the definition of Network Changg; ... .”

Even so, at paragraph 9.2:

“[The Committee further considered that] atrain operator was not precluded from obtaining
compensation under Access Condition G merely because they were dso beneficiaries of
a Performance Regime.”

Itisdifficult (to put it mildly) to discern the bass for the NV CC’ sview that the coverage
of Case (i)(@ and Case (iii) Network Changes is rdlated to a distinction between,
respectively, permanent and temporary changes. The determination makes no reference
to the Regulator’ s statement of reasons for the 1995 modifications. Indeed it givesno
reasons at dl for itsconcdusons. The determination is in effect a bald statement of its
findings, without more. Yet it is an dementary principle of law that a body exercisng
judicid or quasi-judicid functions has a duty to give adequate and intdligible reasons for
itsdecisons. When this duty is discharged, the parties to a dispute are able to see why
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it was that they won or logt, and to identify whether they may have grounds for gpped
agang or review of the decison. It conduces, accordingly, to the careful and considered
exercise of the decisonmaking function. In the abbsence of reasons, it is difficult for the
parties or anybody else to have confidence in the integrity and thoroughness of the
decision making process.

These observations do not of themsdlves entitle meto hold that determination NV1 was
wrongly decided. | do so hold, however, for two reasons. First, as the assessor
concisely put itin his Second Report, whatever the Regulator’ s statement of reasons for
the 1995 modifications may suggest, the wording of neither Case (i)(a) nor Case (iii)
lends itsdf to the view that the one is there to ded with permanent changes to the
network, the other with temporary changes. As Sir Thomas Bingham MR puit it in
Arbuthnott v Fagan (Court of Appeal, 20 July 1993, unreported):

“To seek to construe any instrument in ignorance or disregard of the circumstances which
gaverise to it or the situation in which it is expected to take effect is, in my view, pedantic,
sterile and productive of error.”

However, as his Lordship continued:

“That is not to say that an initial judgment of what an instrument was or should reasonably
have been intended to achieve should be permitted to override the clear language of the
instrument, since what an author says is usually the surest guide to what he meant.”

Thusisit not merdly that, as determination NV 1 implicitly acknowledges, thereisno hard
and fast linebetween permanent and temporary changeswhichmight make thisdigtinction
a workable guide to the scope of Cases (i)(@ and (iii). Itisthat the wording of those
definitions provides no warrant for drawing such adigtinction inthe first place - indeed,
as the assessor noted, overlap between the two categoriesis explicitly countenanced -
and there is nothing absurd, repugnant or otherwise contrary to business common sense
that might require us to rewrite the language in which the definitions are cast.

My second reason for holding that determination NV 1 was wrongly decided relatesto
the further distinction drawn by the NVCC between Network Changes made in
accordance with Condition G1.8 (i.e. Case (jii) changes in respect of which Network
Rall is not immediately obliged to invoke the Part G procedures) and those made in
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accordance with Condition G1.9 (i.e. Case (i)() changes made for safety reasons, in
respect of whichNetwork Ral isnot obliged to implement Part G procedures unlessand
until the change has lasted for more than three months). At paragraph 7 of its
determination, the NVCC held as follows:

“The Committee considered that the force of the phrase ‘as if the relevant Network
Change were a Network Change proposed by Railtrack’ in paragraphs G1.8 and 1.9
implied that affected parties were entitled to have account taken of al costs and benefits
that had accrued since the effective date of the Change, that is those items they would
have been entitled to had the Change only been implemented following the due processes
of Access Condition G1.1. This consideration has to be understood in the context of the
Committee’s other views in relation to G2.2 and G2.3. The Committee considered that: (1)
in relation to G1.9 this implied that the effective date of the Network Change for
compensation purposes is the date on which Railtrack first takes action which affects the
use made of the network by the train operator; and (2) in relation to G1.8 thisimplied that
the effective date for compensation purposes is that from which the Network Change
automatically becomes subject to Access Condition G in accordance with sub-paragraph
(iii) of the definition of Network Change, namely ‘ more than six months'.”

The parties submissonson Issue 6 touched on the questionwhether determinationNV 1
was diginguishable from NV 33 and accordingly from the present appeal. GNER
contended that it was diginguishable, insofar as it held only that where a Network
Change was effected in accordance with Condition G1.8 losses sustained as aresult of
it were compensatable only from the expiry of the sx-month period following the onset
of the change. Network Rail contended that the two cases were on dl fours and that,
furthermore, NV 1 had been correctly decided. It is apparent, however, from the terms
of paragraph 7 of NV1 that the NVCC did consider that the “effective date for
compensation purposes’ - i.e. the date from which compensation for aCase (jii) change
fdl to be paid, if it was payable - might differ, at least as between changes under
Condition G1.8 and changes under Condition G1.9. Why this should be s0 is unclear
fromthe NV CC’ sdetermination. The NV CC refersto compensation being payableonly
for “costs and benefits that had accrued since the effective date of the change, that is
those items they would have been entitled to had the change only been implemented
fallowing the due process of Access ConditionG1.1.” | gather fromthisthat the NVCC
takes compensationto be amatter to be negotiated between the partiesinthe context of
Part G consultation fallowing on from the natification of a proposed change (which
notification may, by virtue of Conditions G1.8 and G1.9 be postponed, so that in those
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circumstancesanissue of backdating compensation may arise). | do not take issue with
that so far asit goes, dthough | fal to see why compensation should be backdated inone
dtuation but not the other. In any event, the NV CC fails to address the Stuation where
a Ca=e (iii) change isimplemented following consultationin accordance with the normal
Part G procedures or where changes are made without invoking the norma procedures
a dl. Inthat regard there are, as it seems to me, only two possihilities: ether the
compensation entitlement relates to the entire period of the change from the date of its
inception, dbat that the right to dam only crystalisesif the change persistsfor morethan
gx months (GNER’s position); or the entittement not merdly crystalises on, but only
relates to losses accruing after, the expiry of the sx-month period (Network Rail’s
position). Which of these possibilitiesisto gpply depends onthe proper construction of
Case (iii) within the wider scheme of Part G and indeed of the network code and track
access contract asawhole. That inturnintroduceswheat | consder to bethe most vexed
question in this apped.

The submissions of the parties

203.

204.

205.

Firgt, GNER founded on the purpose of Part G of the network code as being to protect,
by the payment of compensation, a party who is not responsible for aNetwork Change
but who is adversely affected by it. Thereisno logica reason, in GNER's submisson,
for congtruing Case (jii) as entitlingthe victim of aNetwork Change to compensationonly
for such losses as accrue after the expiry of the sx-month period. The expiry of that
period is a condition of entittement to daim compensation, but that entitlement, once
cryddlised, is for the full amount of the losses sustained by the operator during the
currency of the rlevant Case (iii) change.

Network Rail responded to this by asserting that there is a right to compensation from
the beginning of the Case (iii) Network Change, but that “the beginning of the Network
Change (as opposed to the change to the operation of the network) is ... fromthe expiry
of the sx-month period” (Network Rail Skeleton Argument, paragraph 70).
Accordingly, the assessment of compensation in respect of that Network Change is
properly caculated from that point and no sooner.

GNER’ ssecond line of attack onthe NV CC’ s determinationwas asfollows. 1t wassaid
that the construction contended for by Network Rail would produce absurd results, and
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that it is whally implausble that the parties ever intended such results. By way of
example, GNER offered a scenario inwhichNetwork Rail imposed PW S| sor temporary
Speed redtrictions on extensve sections of the network, resultinginmassve disruptionto
the Train Operator’ s services, but revoked those PW Sl sor speed restrictionsjust before
the expiry of the Six-month period, so avoiding any obligeationto pay compensationto the
operator. In GNER's submission, “the denia of compensation in such circumstances
cannot have been intended.”

Network Ral, however, indsted that there is nothing illogica or absurd about this
outcome. It argued, rather, that it isGNER'’ s congtruction that would result in aosurdity,
insofar as achange lagting one day short of six months would attract no compensationat
al, whereas a change lagting for Sx months and one day would attract compensation not
only for the extra day but for the whole of the Sx monthsaswell. It is impossible, in
Network Rall’s submission, to see why the parties should have intended such starkly
different entitlements to obtain.

Network Rail added that it is not as though, on its congtruction, it would be entitled (as
GNER contended) to avoid any obligationto pay compensation. Onthe contrary, inthe
case of PWSls or temporary speed restrictions imposed for less than sx months which
cause “damage, losses and ... out of pocket expenses arisng from cancellations,
interruptions or delays to trains’, GNER would be entitled to compensation under
Schedules4 and/or Schedule 8 to the track access contract. It would not be left empty-
handed.

Thirdly, GNER contended that it is necessary to digtinguish betweenthe purposeof Case
(iii) in generd and the purpose of the Sx-month provison in particular. The purpose of
Case (iii) in generd is sad to be to providefor compensationinaccordance withPart G
wherethereisa“change ... to the operationof the Network” the effect of whichis*“likdy
materially to affect the operation of trains by that operator on the Network.” The
purpose of the sx-month provision (it is said) is to prevent short-term changes from
condituting Network Changes. However, where a change to the operation of the
network persists beyond the six-month threshold, there is, in GNER' s submission, no
good reason to limit the compensation payable in respect of the change; rather,
compensation should be paid for the full amount of the losses thereby occasioned.
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Network Rail described this argument as flawed (Network Rail Skeleton Argument,
paragraph 72), contending that the purpose of Case (iii), whether one describes it as
“generd” or “particula”, cannot be understood without reference to the six-month
provison. “That provison isan essentid part of the definition. 1t iswrong therefore to
formulate the genera purpose of Case (iii) Smply in terms of a change to the operation
of the network the effect of which islikey materidly to affect the operationof trains run
on the Network.” Giventhe avallability of compensation in terms of Schedules4 and 8
to the track access contract inrespect of shorter-termdisruptions to operators' services,
Network Rall submitted that the true purpose of Case (jii) is to provide an enhanced
regime of compensation under Part G, including compensation for loss of revenue, in
respect of disruptions lasting beyond six months, so that Network Rall isincentivised to
restore the operation of the network to normal as soon as possible.

GNER went on to argue that, on the NVCC's approach, it is open to Network Rail
unfarly to manipulate the systeminsuchaway asto cause alengthy postponement of the
date on which a train operator becomes entitled to compensation at the enhanced rate
available under Part G. It gave an illugration involving a combination of overlapping
changes imposed at different times, some of which would not qualify as Network
Changes under Case (iii) because the six-month requirement would not be fulfilled.

Network Rall answered thisby drawing attention to the reference, within the definition
of Case (jii), toaseriesof changes. Network Rail’ sargument wasthat any combination
of changes suchas GNER postulated might or might not condtitute a series. Whether or
not there was a series would depend on the nature of the changes and the relationship,
if any, between them. If such changes did condtitute a series, then the six-month period
would runfromthe beginning of the seriesand there would be no roomfor manipulaion.
On the other hand, if the changes involved inthe combinationdid not condtitute a series,
naturdly it would follow that no Network Change could arise until one or other change
hed pergsted for longer than six months. Given that such changeswould necessarily be
more or less unrdated, it is difficult, in Network Rail’s submission, to see why such
postponement would be wrong or unfair.

As rehearsed above, GNER attempted to disinguish determination NV1 from the

circumstances of the present case. Itissaid that NV 1 was concerned with the operation
of Condition G1.8 of the network code and the postponement under that Condition of
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the implementationof the normal Part G procedures. GNER contended that it does not
followfrom a postponement of the Network Change procedure that there should be any
postponement of the entitlement to compensation, andthat NV 1, if correct (whichGNER
denies), only appliesinsituations where there has been a postponement under Condition
G1.8. It does not, in GNER's submission, apply where there has been no such
postponement, Hill less where the change in question is one in respect of which no
proposal has been made.

Network Rall indgsted that NV 1 isindistinguishable from the present case, arguing that
that determination was not concerned solely with the operation of Condition G1.8 and
the postponement under that Condition of the norma Part G procedure. Rather, on
Network Rall’s andyss, the determination which the NVCC had to makein NV1 was
whether a change to the operation of the network whichhad lasted for seven months had
given riseto a Case (iii) change and, if it had, from what point compensation under Part
G was payable in respect of that Network Change. According to Network Rail, the
NV CC determined that a Case (iii) Network Change only crysalises upon the expiry
of the sx-month period, which iswhy the entitlement to compensation only arises from
that point. Accordingly, Network Rail saysthat NV1 and NV 33 - so far as upholding
the earlier decision - were correct and should be followed in digposing of the present

apped.

GNER recognised that there is a temporal element to the definition of a Case (iii)
Network Change, but maintained that this begs the questionof how compensationisto
be measured once the status of a change to the operation of the network asaNetwork
Change hasbeen established. Inthat regard, GNER madethe point that Condition G2.2
of the network code, which definesthe amount of compensation payable under Part G,
appearstoindicatethat it is the implementation of achange whichtriggersthe need to pay
compensation: “the amount of compensation[payable] ... shal be anamount equal tothe
amount of the costs, direct losses and expenses (incduding loss of revenue) which can
reasonably be expected to be incurred by the Train Operator as a consequence of the
implementation of the proposed change.”

Network Rail, however, founded on the tenses adopted inthe definitionof Case (iii). In

describing the x-monthrequirement, the wordsused are: “ ... any change ... whichhas
lasted for morethansx months.” Network Rall argued that, had it been the intention to
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confer the status of a Network Change on a change from the outset, the natura form of
words to have used would have been: “... achange ... which lasts for more than sx
months.” Network Rail argued further that, given the tenses used in Case (iii), the test
of materidity of a change only falsto be applied on the expiry of the six-month period:
“any change ... which has lasted for more than sx months ... and which is likely
materidly to affect ... .”

The assessor’s recommendation

216.

Having stated the parties arguments, the assessor found that the wording of Case (iii),
and inparticular the tenses of the verbs used, “tendsto conflict with GNER' ssuggestion
that Case (jii) hasthe effect of conferring upon achange the particular status of Network
Change fromthe outset. Rather, it supportsthe NV CC'’ s approach, whichassumesthat
such datus is conferred, if a dl, only after the sx month period has expired.”
Accordingly, the assessor recommended that compensation in respect of a Case (iii)
Network Change should be payable only inrespect of the period after the changein the
operation of the network has lasted for more than six months.

The Regulator’s conclusionson Issue 6

217.

218.

| have not found the resolution of thisissue easy. Itisto say the very least unfortunate
that a provisonincorporated by referenceinto most if notdl bilateral access agreements,
whichmay potentidly carry profound financia consequences, has been drafted withsuch
a marked want of darity. That observation does not, however, greatly assst with the
disposd of the present issue. | have considered the submissions of the parties, and the
reasoning and recommendation of the assessor, with care and find the matter to be, to
say the leadt, findy baanced. | have however reached the conclusion that, on balance,
the submissons of GNER are to be preferred. | recognise that, once again, | am
departing from the assessor’ srecommendation. My reasonsfor doing so areasfollows.

Each party argued that the congtruction contended for by the other would produce
absurd results. On the one hand, the “backdating” of compensation under GNER’s
approach could lead to Network Rail being lidble for dl losses incurred in consequence
of theimplementation of a Case (iii) Network Change, even if that change perssted for
only a day more than the sx-month qudifying period. On the other, Network Rail’s
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approach would leave GNER empty-handed (subject to any recovery available under
Schedules 4 and 8 of the track access contract) if Network Rail wereto revokea Case
(iii) change one day short of the expiry of that period, whatever the scale of the losses
occasioned to GNER by the change to the operation of the network during thet time.
With respect to both parties, | see neither outcome asintringcally absurd or, to put it in
dightly different terms, as being more absurd or unreasonable than the other. The
essence of the problem isthat the language of Case (iii) Smply gives no clear indication
of which outcome was intended.

| turn firg to the grammatica points raised by the parties, rdating to the tenses of the
verbsused in Case (jii). Network Rail founded on the use of the past tensein Case (jii)
(“hes lagted”) as indicating that a change to the operation of the network carries no
consequences at dl interms of compensati onuntil after the expiry of the six-month period
and only then if the materidity condition, going forward, is satisfied. Considered in
isolation, this point is not without force. However, it does not stand alone. GNER
pointed to the language of ConditionG2.2, which, far frombeing cast interms of the past
tense, refers to such losses as “ can reasonably be expected to be incurred ... as a
consequence of the implementation of the proposed change.” It isforward-looking. It
aso dts uncomfortably with those Stuations where there is no proposed change (i.e.
where the Part G procedure has been postponed in the manner provided for, in relation
to Case (iii) changes, by ConditionG1.8). But that does not dter the fact that Condition
G2.2 envisages losses accruing from the moment of the implementation of the
proposed change as being compensatable in terms of Part G, dl other rdevant
conditions of entitlement being satisfied (my emphasis).

As| have dready held, the process of arriving at the correct interpretation of a contract
in Stuations such as the present, where the words used by the partiesare not sufficiently
clear asto admit of no reasonable doubt as to their objective intentions, involves having
regard to the whole contract, together withitscommercid purpose and the factual metrix
againg which it was made and fdlsto be construed. AsLord Watson held in Chamber
Colliery Ltdv Twyerould [1915] 1 Ch. 268:

“... adeed ought to be read as awhole, in order to ascertain the true meaning of its several
clauses; and ... the words of each clause should be so interpreted as to bring them into
harmony with the other provisions of the deed, if that interpretation does no violence to the
meaning of which they are naturally susceptible.”
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Againin Inland Revenue Commissioners v Raphad [1935] AC 96, Lord Wright said:

“... the meaning of the words used must be ascertained by considering the whole context
of the document and so as to harmonise, so far as possible, al the parts.”

Accordingly, inascertaining whether the sSx-monthprovisonservesmerdy asacondition
precedent for the payment of full compensation for losses faling within the meaning of
Condition G2.2 occasioned by a change to the operation of the network from thetime
that that change wasimplemented (asGNER contended) or whether it servesto establish
aright to compensationfor losses attributable to that changefromthe expiry of the period
onwards (as Network Rail contended), | must take guidance from the whole agreement
between the parties, its purposes and factua matrix, and from such other provisons of
that agreement as are able to shed light on the provision presently inissue.

Inthat regard, it isrdevant (as GNER pointed out) to note paragraph 2.6(d) of Schedule
4 to the track access contract. This provides that, where a possession is taken for
purposes whichinvolve aNetwork Change, the compensation payable is payable under
the Part G Network Change regime and not under the Schedule 4 regime. In GNER's
submission, this indicates that the parties themselves have given primacy to Part G and
have agreed that loss of revenue should be recoverable wherever there is a Network
Change. Accordingly (it is said) the parties must be taken to have intended that the
personadversdy affected by aNetwork Change should befully compensated inrespect
of that change (my emphass).

| find this submission to be consstent with the wider purposes of Part G. At some risk
of repeating mysdf, the primary purpose of Part G of the network code is protective.
The protection it confers on train operators consstspartly of aright to be compensated
for losses incurred as the result of the implementation of a Network Change, induding
loss of revenue, provided the effect of that change to the operation of the network is
aufficiently materid. The obligation to compensate the “victim” of aNetwork Change is
an aspect of the wider accountability of Network Rail established by Part G for its
management and stewardship of the network. That accountability is secured not only by
provision for the payment of compensation but also by the duties of natification and
consultationlaid on Network Ral whereaNetwork Changeisto be made, and the rights
of train operators in certain circumstances to block change.
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The introduction of the Case (iii) definition of Network Change by way of the 1995
modifications of the network code (imperfectly executed though | consider themto have
been) was intended to enhance the accountability of Network Rail, as is gpparent from
the Regulator’ s published reasonfor itsadoption: “ The purpose isto prevent the Part G
proceduresfrom being circumvented by the introductionof temporary restrictions which
in practice last over along period.”

Network Rail madethe point that an obligationto pay compensation for losses accruing
after the expiry of the sx-month period is condstent with the model of strong
accountability that | have described in this judgment, insofar as the crystdlisation of the
obligation to compensate incentivises Network Rail to bring the rdevant change to as
Speedy aconclusion as possible. But an dtogether stronger incentive to bring a change
to the operation of the network - in the nature of, for example, a temporary speed
redriction - to an end before the expiry of the sx-month period is provided by a
congruction of Case (iii) which treats the Sx-month provison as a condition precedent
for the payment of full compensation in the manner envisaged by Condition G2.2.

My choice, inshort, is betweentwo renderings of Case (iii), neither of whichisinherently
incompeatible with the wider purposes of Part G as a mechanism for securing the
accountability of Network Rail but one of which - that contended for by GNER - is, in
my judgment, more dlosely in harmony with those purposes and the contract read as a
whole.

For these reasons, the construction advanced by GNER is in my judgment to be
preferred. The purpose of the six-month provision in Case (i) is to provide Network
Rall witha period of grace duringwhichit isnot to be liable under Part G (whatever may
be the pogition under Schedules 4 and 8) for losses flowing from the implementation of
aCa=e (iii) Network Change. It has a powerful incentive to bring that change to an end
within 9x months of its implementation. If it fails to do so, the change matures into a
Network Change in terms of Case (jii) and is deemed to have had that status from the
outset. Accordingly, the obligation to pay compensation gppliesin respect of al relevant
losses occasoned by the change (assuming maeridity) snce the time of its
implementation.
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Accordingly, Issue 6 is answered as follows:

Compensation in respect of a Network Change within Case (i) is payable, where the
change to the operation of the Network has lasted for more thanax months, for the full
period following the implementation of the change.

DETERMINATION OF THE NVCC

230.

231.

The determination (NV 33) of the NV CC which has been appealed againd in this case
is unsatisfactory both as to its outcome and its qudity. Althoughit is a separate sub-
committee of the Access Dispute Resolution Committee to the one which heard the
Eurostar case a firgt instance (Network Rail Infrastructure Limited -v- Eurostar
(UK)Limited[2003] RR 1), it hasdisplayed the same degree of confusionabout itsown
jurisdictionand absence of legdly relevant and coherent reasoning as did the Timetabling
Committeein Eurostar. | do not hererepest the criticiams | made in Eurostar, except
to import them here. 1n a case ascomplex and involving suchlarge sums asthisone, the
parties are entitled to full, legaly relevant reasons for the decision of the tribund where
legd issues are involved. Instead, NV 33 is superficid in the extreme, and, as with
Eurostar, | regret | have derived no assistancewhatsoever fromitsdetermination. It has
therefore been necessary for meto hear this case as one at firg insdtance; the proceedings
before the NV CC could not be described as more than a dry run for the parties

arguments before they were properly considered by the appellate tribuna according to
correct legd principles of contractual congtruction. Thesame and morecriticismscanbe
made of the other determinations of the NV CC to which | was referred, namely NV1,
NV2, NV4 and NV21.

It isto be hoped that the industry will take full account of these criticisms.

SUMMARY AND ANSWERS TO SPECIFIC QUESTIONS

232.

This appeal has been about the construction of a contract. Although the contractual
provisonsthat have fdlen to be interpreted are unusud, inasmuch they may have been
effectively imposed onthe partiesrather thanfredy agreed betweenthem, and are in any
case subject to regulatory supervison and approval, there is no warrant for departing
from well-established and well-understood principles of contractud interpretation in
seeking to resolve the points of digpute between the parties. The starting point must be
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the language of the contract - the words used to expressitsintended purpose and effects.
Eventhough muchof that language did not represent the free choice of the partieswhen
they came to Sgnthe track access contract in April 1995, inso Sgningit both subscribed
to what they understood to be its contents. In certain respects - as in relation to the
congtructionof the Case (i)(a) definitionof Network Change - | have found the wording
used to be so clear asto admit of no constructionother than that which | have accorded
toit. That congtruction is not absurd, offengve to business common sense or otherwise
repugnant and so does not require further e ucidation by reference to factors drawn from
the factua and regulatory matrix surrounding the agreement, dthough | have in deference
to the parties’ submissions and the assessor’ s consderation of the issues had regard to
such factors. In my opinion, the factua matrix goes to fortify the condusons | was able
to reach on a congtruction of the language of the contract one. In other respects - as
in relation to the provisons for compensation for Case (iii) changes - the contractual
language is unfortunately not such asto lend itsdlf to resolution inthisway. Hereit has
been necessary to scrutinise closely the provisioninquestion, its place within the overal
scheme of the track access contract, the relationship betweenthe track access contract
and network code, and the regulatory objectives underpinning the promulgation of the
network code and modificationsto it.

For the reasons | have given, my answersto the specific preiminary issueswhichformed
the substance of this gpped are therefore asfollows:.

@ A deterioration in the condition of the network is capable of qualifying as a
change to any part of the network within the meaning of Case (i)(a).

)] The dleged changes in Railtrack’s policies and/or practices for maintaining,
renewing, monitoring and inspecting the infrastructure were both individudly and
in combination capable of amounting to “changes to the operation of the
Network ... or aseries of such changes’ within the meaning of Case (iii).

3 The implementation of the PWSIswas capable of anountingto a“change ... to
... any part of the Network” within the meaning of Case (i)(a).
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4 Both the issue and the implementation of the PWSIs were changes to the
operation of the Network, capable of amountingto Network Change within the
meaning of Case (iii).

) Railtrack’s programme of track and other infrastructure renewd after the
derallment was capable of amounting to a “change ... to ... any part of the
Network” within the meaning of Case (1)(a).

(6) Compensation in respect of a Network Change within Case (iii) is payable,
where the change to the operation of the network has lasted for more than six
months, for the full period following the implementation of the change.

234.  Accordingly, | overrule determination NV 33 of the Network and Vehide Change Sub-
Committee, hold further that determinationNV 1 of that Committeewas wrongly decided,
dismiss Network Rail’s appeal and adlow GNER' s cross-apped.

Thomas P Winsor
RAIL REGULATOR
21 June 2004
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