To:
GB Railfreight Ltd


Network Rail Infrastructure Ltd

Dear Sirs
Timetabling Dispute TTP1127 – Note to Parties

I am grateful to both Parties for the information provided in response to the Directions of 29 August 2017.  This has succeeded in clarifying some of the issues, but not all.  I shall comment further at the hearing on some of the procedural points arising.

The purpose of this note is to assist both Parties to prepare for the hearing by identifying those issues which are most likely to assist the Panel in reaching its Determination.  The note includes some preliminary thoughts, which may change once we have heard submissions, and comments in areas in which I trust there is no dispute between the Parties.  My preliminary thoughts appear in italics.

It may be helpful if I emphasise my view that procedural points are not designed to trip up any Party, but to assist in the process of determining disputes.  So long as I am satisfied that we can achieve a legally sound solution which properly - and fairly -  reflects the legal rights of the Parties, then process is merely a method of reaching that position, and a method which can be varied when appropriate.
The background to this Dispute, which I hope will not be contentious, is that there is a presumption in Part D that if a service can be introduced onto the Network it should be introduced (I am deliberately using non-technical language here).

The nearest that there is to an explicit statement in these terms is D4.2.2, which states that, ‘Network Rail shall endeavour where possible to comply with all Access Proposals submitted to it in accordance with Conditions D2.4 and D2.5……subject to the following principles…..’.
While the Decision Criteria are overlaid on the whole process (D4.1.1), in most circumstances the Decision Criteria only come into play when there is competition between bids, or between a bid and an existing Train Slot which is not decided by provisions such as the priorities set out in the principles included in D4.2.2.  Then Network Rail must identify which of the Decision Criteria are relevant and needs only to weigh the individual Considerations where those identified as relevant conflict with each other.
However, a Train Operator Variation Request (‘TOVR’) is distinguished from an Access Proposal in D3.3.2, even though the TOC/FOC must submit the same information as if it were an Access Proposal.  A TOVR seems therefore to have some lesser status than an Access Proposal in respect of the expectation that it will be granted.  Network Rail must refuse a TOVR which conflicts with an existing Train Slot; if there is no such conflict Network Rail is then required to apply the Decision Criteria to any TOVR (D3.3.3 and D4.3.1(b)).

This is why this Timetabling Panel is bound to examine the way in which Network Rail has applied the Decision Criteria in this case.
It is for this reason that although we could regard the conclusion from TTP834 quoted by GBRf as a persuasive authority if we were dealing with an Access Proposal, it cannot carry that degree of weight in this Dispute because we are dealing with a TOVR.  TTP834 can, therefore, go no further in this context than adding to the general presumption set out above, which will not assist us in determining this Dispute.

As a comment, however, which will not affect the decision reached by the Panel but might form part of our observations and guidance, it is not clear to the Panel why a TOVR submitted after D-26, but which meets the conditions to be an Access Proposal set out in D2.4.1(a), should have any lesser status than an Access Proposal and should as a result lose the expectation of its being accepted set out in D4.2.2.  This is especially so as in the next WTT a TOVR could be submitted as an Access Proposal.  Further, if a TOVR is bidding into what is obviously ‘white space’ creating no potential conflict it is not clear why Network Rail must automatically apply the Decision Criteria to that TOVR.  (This is obviously not the case in this Dispute).

The evidence available to us, which I do not think will be disputed, shows that Network Rail’s initial decision relied on only one of the Considerations within the Decision Criteria (D4.6.2(c)).  In its Sole Reference Document Network Rail addresses all the Considerations in response to the assessment of the Considerations included GBRf’s Sole Reference Document.  Further, Network Rail introduces safety issues.  While safety is not one of the Considerations, it does of course appear within the Objective to which the Considerations are subordinate.

It appears to me that it is open to GBRf  to submit that Network Rail’s original decision was flawed on the grounds that it referred to only one of the Considerations.  The arguments deployed later in Network Rail’s Sole Reference Document do not affect the fact that they do not appear to have been considered before the decision was reached.
If (and I emphasise the word ‘if’) the Panel were minded to support such a submission, the question would then arise as to what remedy the Panel could grant.
The remedy sought by GBRf, at paragraph 6.1 of its Sole Reference Document is that the Panel should determine that:

· Network Rail has not provided adequate reasons for rejection of the Bid 6.1(a)); and
· Network Rail must accept the Bid as it is compliant with Timetable Planning Rules (6.1(b)).
A decision on the lines explained above would satisfy GBRf’s 6.1(a).
Turning to 6.1(b), it is clear that there is no agreed definition of what amounts to a compliant bid, and any definition reached by this Timetabling Panel would have no authority beyond this Dispute (although it could be accepted as persuasive authority by a later Panel).  Further, a Determination on the lines of 6.1(b) would involve having to resolve whether such a Determination could only be given if the ‘exceptional circumstances’ referred to in D5.3(c) have arisen.  Given the number of factors that have now been raised, but on which there is little or no agreement between the Parties, my preliminary view is that it would not be appropriate to give a Determination on the lines requested by GBRf in 6.1(b), even if the Panel were persuaded that exceptional circumstances have arisen.
(In this context I should observe that Network Rail’s submission in TTPs1065, etc that a Timetabling Panel can only conclude that exceptional circumstances have arisen if this is pleaded by one of the Parties was not tested, but was not accepted.  This point, however, may not become relevant in this Dispute).

There is recent authority reminding us that a Dispute Party must plead its claim in detail (see TTP1064 paragraph 6.7, endorsed by the ORR at paragraphs 28 and 42 of the ORR’s Appeal Determination).
While recognising the effect of the decision in TTP1064, a Hearing Chair still retains considerable case management powers (as the ORR also observed in that case).  In this Dispute the main point at issue is quite clear: GBRf wants to operate 6Y41, either as proposed or in an acceptable alternative path; Network Rail is not prepared to run it in the proposed path and has been unable to identify any alternative path.

If the Panel were to conclude that the original decision was flawed, for the reasons explained above, it would be open to it to conclude the hearing quickly by remitting the decision back to Network Rail to reconsider it by identifying the relevant Considerations and then weighing those in conflict with each other.
I am not convinced, however, that this would be productive, as it is clear from Network Rail’s Sole Reference Document that it would refuse a further bid for the proposed path for 6Y41 for the reasons now articulated in its Sole Reference Document.  GBRf would then serve a Notice of Dispute and another Timetabling Panel some time hence would be required to examine the cases of the Parties which are now set out in detail before us.  While this course might be procedurally more pure, it does not seem to me to comply with our duty to deal with disputes both ‘on the basis of the legal entitlements of the Dispute Parties and on no other basis’ AND to resolve disputes ‘as efficiently and effectively as possible’.

In these circumstances, subject to hearing any submissions to the contrary from the Parties, either before or at the hearing, I propose to invite GBRf not to pursue the remedy sought at 6.1(b) of its Sole Reference Document.
Instead I invite Network Rail to concede that the original decision was flawed, and then for both Parties ask the Panel to determine the Dispute by examining whether the relevant Considerations have now been identified by Network Rail, and whether they have been weighed appropriately.  This, after all, is what any later Panel would be asked to do if we simply remitted the decision back to Network Rail on the grounds that the original decision was flawed.
In my view the remedy sought at 6.1(a) is sufficiently broad to cover the question that I have set out in the paragraph above and to reach a Determination.  I do not think that this proposal creates any unfairness to either Party.  I believe that my case management powers would permit this solution to be adopted.
By doing so virtually all the procedural points would fall away and the Panel would instead simply concentrate on the way in which the Decision Criteria have been applied, which seems to me to be the key question.

If (and again I emphasise the word ‘if’) the Panel were to prefer GBRf’s weighting to that of Network Rail, the question would then arise as to whether exceptional circumstances could then be argued to have arisen, so entitling the Panel to impose a solution, or whether it should remit the decision back to Network Rail, which would be expected to accept the Panel’s weighting unless appealed successfully to the ORR.
As points of detail, if it is decided to proceed in this way: within its examination of the selection of relevant Considerations, and then examining how they have been weighed, the Panel is likely to consider the accuracy of the Method of Work documents relied upon by Network Rail.  This will be in the context of the case advanced by Network Rail that there are a number of apparently insurmountable objections to 6Y41 being propelled from the Yard to the Down Slow beyond AD2032, when it now transpires that the current WTT includes a service doing exactly that.  (GBRf is correct in its contention that that this is a firm right: see line 675 in Schedule 5 to GBRf’s Track Access Agreement).
In this context the Panel will need to review Network Rail’s reliance on safety objections, both because of the timetabling of 6Y39 and because I presume that the overbridge stated to create problems in propelling 6Y41 also straddles Platforms 1 and 2, so creating the same problem in these platforms as those which Network Rail suggests will arise if using Platform 3.  (The rule raised by Network Rail to justify relying on reasons not forming part of the original decision applies to Access Dispute Adjudications, not Timetabling Panels, but in any event would no longer be relevant if we proceed as suggested).
Whether or not the Method of Work document being relied upon is accurate, the Panel will wish to consider as a matter of law whether it is appropriate for Network Rail to rely on an internal document, to which there is no right of appeal in weighing the Considerations relevant to a TOVR.  (This is the point at which the initial Direction requiring Network Rail to comment on the status of these Method of Work documents was aimed, a question still not explicitly addressed by Network Rail).
While this cannot form part of any Determination of this Dispute, the Panel may recommend that in the light of the problems which clearly exist in pathing GBRf’s services into and out of Tonbridge West Yard, consideration might be given to whether any alternative layover provision for the hourly Southern service stated by GBRf to occupy Platform 1 for 40 minutes during each hour, even if only during certain hours, would create further windows of 8 minutes stated by GBRf as the time required to reverse a train in Platform 1, thus alleviating some of the existing problems.
At the opening of the hearing the Parties will be asked to confirm whether they are prepared to have the Dispute determined as suggested above.  It is, of course, open to the Parties to discuss this between themselves, and/or to suggest alternative ways of determining the Dispute.  If either Party is in a position to respond within the working day today it is open to it to do so.
If the Parties are content to proceed as suggested then no doubt their opening statements will be framed to deal with the proposed method of proceeding.  I suggest that opening statements should not address the question of exceptional circumstances; the Parties would be given the opportunity to make a further statement if this question were to become relevant.
Yours faithfully

Clive Fletcher-Wood
Hearing Chair

4 September 2017
