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2 Details of parties

2.1 The names and addresses of the parties to the reference are as follows:-

(a) GB Railfreight Limited (Company number 03707889) whose Registered Office is at 55 Old Broad Street, London, EC2M 1RX ("GBRf") ("the Claimant"); and

(b) Network Rail Infrastructure Limited (Company number 2904587) whose Registered Office is at 2nd Floor, 1 Eversholt Street, London, NW1 2DN (“NR”) ("the Defendant").

2.2 Third parties may be affected by the Panel finding in any of the ways sought in this sole reference.

3 The Claimant’s’ right to bring this reference

3.1 This matter is referred to a Timetabling Panel ("the TTP") for determination in accordance with Condition D5.1 of the Network Code.
4 Contents of reference
This Sole Reference includes:-

(a) The subject matter of the dispute in Section 4;

(b) A detailed explanation of the issues in dispute in Section 5;

(c) In Section 6, the decisions sought from the Panel in respect of:

(i) legal entitlement and

(ii) remedies;

(d) Appendices and other supporting material.

5 subject matter of dispute

5.1 This is a dispute regarding the allocation of capacity during the bi-annual process specified in Conditions D2.6 and D4.2.
5.2 Specifically this relates to the non-provision of Train Slots requested in the December 2019 Working Timetable (“WTT”) where Firm Rights are held and have been exercised.
5.3 The Train Slots in question are:

(i) 4N23 06:14 SX Doncaster Down Decoy – Tyne Dock

(ii) 6H12 07:40 Sun Tyne Dock – Drax Power Station

(iii) 6M79 12:31 SO Angerstein Wharf – Bardon Hill Quarry
6 explanation of each issue in dispute and the Claimant’s Arguments to support its Case

6.1 4N23 06:14 SX Doncaster Down Decoy to Tyne Dock was included in GBRf’s Priority Date submission on 8 March 2019 as a Rolled Over Access Proposal.  The Train Slot featured in the December 2019 Prior WTT and GBRf did not require any alteration to it.  No offer has been made in respect of this Rolled Over Access Proposal and no explanation has been given as to why this is so.
6.2 6H12 07:40 Sun Tyne Dock – Drax Power Station was included in GBRf’s Priority Date submission on 8 March 2019 as a Rolled Over Access Proposal.  The Train Slot featured in the December 2019 Prior WTT and GBRf did not require any alteration to it.  NR rejected this Train Slot in its letter of 14 June 2019 without any reason being specified, but the accompanying “Changes Log” (Appendix A) shows that the problem was a conflict with Section 4 of the Engineering Access Statement for Line of Route LN804.11 (Ferrybridge North Jn to Milford Jn).  6H12 does not however pass over this section of line (running via Castleford instead).
6.3 6M79 12:31 SO Angerstein Wharf – Bardon Hill Quarry was included in GBRf’s Priority Date submission on 8 March 2019 as an Access Proposal.  The Train Slot featured in the December 2019 Prior WTT and GBRf requested that some data amendments should be made (that did not affect the timing of the train) and also minor adjustments to reflect the change of timing point from South Acton Junction to South Acton station.  NR rejected this Train Slot in its letter of 14 June 2019 without any reason being specified, but the accompanying “Changes Log” showed that the problem was a conflict with Section 4 of the Engineering Access Statement for Line of Route LN3525 (Knighton Jn to Burton Leicester Jn).  This shows the line closed from 18:00 on Saturdays, and 6M79 was shown in the Prior WTT to arrive at 18:04.
6.4 In all three cases, Firm Rights are held and were exercised on 8 March 2019 (i.e. D-40).  Condition D4.2.2(b) states “each New Working Timetable shall be consistent with the Exercised Firm Rights of each Timetable Participant”.  GBRf does not view this part of the Network Code as being optional on that part of NR, i.e. there is an unqualified obligation on NR to provide Train Slots that are consistent with the Exercised Firm Rights.
6.5 Whilst Condition D4.2.2(a) states that “a New Working Timetable shall conform with the Rules…”, this cannot provide a reason for refusing Train Slots where Firm Rights are held, on the basis that Exercised Firm Rights have been subject to direct regulatory approval but the applicable Rules have not.  In the example of 6M79, there is an infringement of only 4 minutes.  Network Rail is entitled to exercise its Flexing Right, as provided by Condition D4.2.2(c) and this should have been Network Rail’s first line of action after it identified the problem.  Should this course of action have resulted in a situation whereby it is not possible to satisfy the Firm Right and conform with the applicable Rules, then NR should have proposed a change to the Rules in order to permit the Train Slot to conform with the Rules.
7 decision sought from the PANEL
7.1 GBRf requests that the panel determine that offers in respect of the Trains Slots in question must be made, consistent with the Exercised Firm Rights, and that NR should propose a change to the Rules should it prove necessary.
7.2 By way of guidance, GBRf requests that the panel also determines that:

(i) Condition D4.4.2(b) is not optional on the part of NR and must be satisfied in all circumstances;

(ii) NR must exercise its Flexing Right as necessary to ensure that Condition D4.4.2(b) is satisfied; and
(iii) Where such flexing rights have been exercised to their fullest extent and the result is one or more Train Slots that do not conform with the applicable Rules, that NR should propose a change to those Rules.

8 Appendices and Annexes
Appendix A – relevant extract of “Changes Log” supplied on 14 June 2019
Appendix B – relevant extract of GBRf rights table from 7th Supplemental Agreement
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