SINGLE REFERENCE to TTP210 – In respect of Network Rail’s Final West Coast Modernisation Decision Document


NETWORK RAIL’S SINGLE REFERENCE to TTP210  
Arising out of Operator’s appeals against Network Rail’s Final West Coast Route Modernisation Decision Document (NAUM-30)
1
details of parties

1.1
The name and address of the party submitting this single reference is as follows:

Network Rail Infrastructure Ltd. whose Registered Office is at 40 Melton Street, Euston, London, NW1 2EE. 

 
2
Contents of THIS SINGLE reference
2.1
The Secretary of the Access Disputes Committee has requested that the parties provide single submission documents.  This document is therefore set out as follows:
(a)
The subject matter of the dispute (Section 3);

(b)
Introduction and Jurisdictional matters (Section 4);
(c)
Background and a summary of the issues in dispute (Section 5);

(d)
Detailed information on Network Rail’s West Coast Route Modernisation (WCRM) delivery plan and possessions strategy (Section 6);
(e)
The decisions of principle sought from the Panel (Section 7); and

(f)
Appendices.
3
subject matter of dispute

3.1
Following the publication of Network Rail’s Final West Coast Route Modernisation Decision document (NAUM-30) on 2 April 2008 seven train operators made references to the Access Disputes Committee.  One operator (Cross Country) has since withdrawn its reference.
4
INTRODUCTION AND JURISDICTIONAL MATTERS
4.1
In light of the number of responses received to NAUM-30, and in the case of West Coast Trains Limited (WCTL), the length of the response, together with the overlap of matters raised in those papers, Network Rail considers that the most appropriate way of dealing with the operator’s submissions is to approach the issues generically unless otherwise specifically stated.  Therefore, the Panel is asked to consider Network Rail’s submissions in light of the positions taken by all of the operators who will be referred to hereafter jointly as the Referring Parties.  Where Network Rail has not specifically referred to an issue raised by one or more of the Referring Parties, it should not be regarded as having accepted such a submission. 
4.2
The Referring Parties have sought to bring this reference before the Panel under a number of different contractual clauses, including Part D of the Network Code, paragraph 3.5.4 of the National Rules of the Plan (NROTP) and in GB Railfreight’s (GBRf) case, clause 2 of its Track Access Contract.  Network Rail’s position is as follows:

4.2.1
On 12 March 2008, Network Rail’s Network Access Unit (NAU) emailed relevant operators to advise them of proposed alterations to the possession access required to deliver the WCRM upgrade.  There followed a list of proposed amendments and reference to a meeting at Crewe earlier that day in which the operators were advised of the proposed possessions.  


4.2.2
Such notification was stated to be in accordance with Access Condition D2.1.10 of the Network Code and related to Section 3.1 of the NROTP, being the procedure for Altering Rules of the Route or Rules of the Plan other than through the Twice-Yearly Process Having Effect from a Passenger Change (PARTP).  Specifically, paragraph 3.1.2 states that the procedure will be used by Network Rail to add, substitute or delete engineering access opportunities contained within Rules of the Route, notwithstanding Network Rail’s commitment to achieving the Informed Traveller deadlines resulting in details of amended train services being available 12 weeks before the date of operation.  


4.2.3
NAU invited support for the proposals by 28 March 2008 which, taking into account the Easter holiday period, allowed the Referring Parties 10 working days to respond to the proposals pursuant to paragraph 3.4.1 of PARTP.     

4.2.4
Network Rail received responses from the Referring Parties within the timeframes set down by PARTP.  Following consideration of the Referring Parties responses, Network Rail published its’ decision to the Referring Parties by email on 2 April 2008, in accordance with the timescales set down in paragraph 3.5.3 of PARTP. 

4.2.5
In accordance with paragraph 3.5.4 of PARTP, the Referring Parties have sought to appeal the decision taken by Network Rail in relation to the possession requirements for delivery of the WCRM programme and appealed within the timeframes set down by PARTP to the Panel.  

4.3
Consequently, it is Network Rail’s position that the Panel is being asked to reach a determination based on the decision taken by Network Rail pursuant to paragraphs 3.5.1. and 3.5.2 of PARTP which requires Network Rail to give due consideration to responses received from Train Operators in accordance with paragraph 3.4 of PARTP and in reaching such decision, having regard to the Decision Criteria set down in Condition D6 of the Network Code. 

4.4
Network Rail will demonstrate in this paper why and how it has complied with its obligations to make a decision in light of paragraphs 3.5.1 and 3.5.2 of PARTP and will invite the Panel to make a finding to that effect.  
4.5
In light of the above, the Panel’s jurisdiction is, in Network Rail’s respectful submission, limited to hearing (and thereafter making a determination) the Referring Parties’ submissions arising out of PARTP and, by reason of its reference in PARTP, Parts D2.1.11 and  D5.1 of the Network Code.  It is not, in Network Rail’s view, for the Panel to reach a determination on any issues relating to Network Rail’s licence obligations, nor is it for the Panel to determine, as it is asked to by GBRf, that Network Rail is in breach of ORR’s 28 February Provisional Order relating to the WCRM Programme.   

4.6
Neither Network Rail, nor the Referring Parties, have sought to argue that the application of the relevant timescales as set down by PARTP have not been followed.  As such, the Panel is not being asked to make any determination as to the procedural timings of the reference but merely that in reaching its decision to take those possessions, it has followed due process and had due regard to appropriate criteria.
5.
Background and a summary of the issues in dispute

5.1
The West Coast Main Line (WCML) is one of the country's busiest rail routes linking London with Scotland, the Midlands and the North West of England and serving the main conurbations of Manchester, Birmingham, Liverpool, Preston and also North Wales.

5.2
Built in the nineteenth century, the route has developed into Britain’s busiest mixed traffic railway, responsible for over 2,000 train movements a day, and carrying 43% of Britain's rail freight traffic.  It competes with the US East Coast Corridor as the world's most heavily used mixed traffic railway and is a designated Trans- European Network route.  The WCML is the backbone of Britain’s rail network, affecting a number of other routes.  However, despite its standing within the national rail network, the route has had little investment since it was electrified in the 1960s and 1970s.

5.3
With increasing passenger traffic, fast logistics freight and coal haulage taking their toll, it became apparent that the route was in desperate need of attention.  The industry’s response was the WCRM Programme – one of the biggest and most challenging railway construction projects in Europe.

5.4
The WCRM Programme was started by Railtrack in 1998, and quickly ran into difficulties.  With a major reliance on the introduction of unproven technologies such as in-cab signalling required to achieve the programme, and inadequate understanding of the state of the railway infrastructure, the cost escalated, and it became evident that the programme was not achievable in the timescales envisaged.

5.5
Starting in late 2001, and continuing through 2002, an all-industry review of the WCRM Programme was carried out under the Strategic Rail Authority’s (SRA) leadership.  A draft strategy was published in October 2002 for consultation with all affected parties.

5.6
In October 2002 Network Rail acquired Railtrack and became the new owner of the infrastructure, taking on all of its responsibilities.

5.7
The SRA published the West Coast Main Line Strategy in June 2003 following this formal consultation process.  This strategy defined a set of key outputs to be delivered and the phased process for the timing of their delivery.  Significant benefits were scheduled to be achieved through delivery of the first phase of outputs in 2004, with completion scheduled for 2007-08.

5.8
In December 2003 the Office of the Rail Regulator (which subsequently became the Office of Rail Regulation) published its Access Charges Review, determining the expenditure that it assumed would be required to deliver the WCRM Project.  The Regulator concluded that the SRA's June 2003 West Coast Main Line Strategy should be the basis for the outputs to be taken as the reasonable requirements of Network Rail's customers.  The Regulator considered that some re-phasing of outputs after September 2004 was necessary to reduce risks of non-delivery and cost overruns to acceptable levels.  This included deferring completion of Rugby, Nuneaton (stage 2) and Trent Valley works by 18 months.  The substantial completion date for the WCRM therefore became December 2008.

5.9
Since December 2003 a number of detailed changes have been made to the WCRM Programme projects but the substantive outputs and December 2008 timing have remained unchanged.  The SRA (in April 2004) and the Department of Transport (DfT) (in May 2006) published progress reports describing progress with the scheme and changes to the projects.  An example of such a change is the Milton Keynes scheme which was produced in response to the proposals for further housing development at Milton Keynes.  The new scheme involves significant additional remodelling to provide enhanced infrastructure capacity.  Financial support of £32m was secured from the Community Infrastructure Fund, through Milton Keynes Partnership and from local sources.  The additional work scope led to a re-phasing of the Bletchley project (completion deferred to 2010) and completion of Milton Keynes was scheduled for December 2008.

5.10
In addition to the Bletchley and Milton Keynes works mentioned above, other areas where WCRM works will be taking place during 2009 are:

· Daventry (between Northampton and Rugby), where control of the existing signalling system will be transferred from Rugby Power Signal Box (PSB) to the new Rugby Signalling Control Centre (SCC).  This will enable closure of Rugby PSB.

· The full functionality of the Nuneaton signalling system – including bi-directional running – which will be commissioned in stages from mid-2009 onwards. The line from Nuneaton to Coventry, which currently features manual signal boxes, will also be resignalled during this period, with signalling control passing to Rugby SCC and West Midlands SCC.

5.11
It was recognised in the May 2006 progress report that much work remained to be done if the work was to be completed by the end of 2008.  To complete that work, significant possession access would be required and this would need to be agreed with passenger and freight train operators, so that the planned output benefits could be achieved.  The negotiation and agreement of the possession access seeks to optimise the balance between completing the required works successfully within the agreed possession times, whilst minimising the amount of possession time taken and the consequential impact on passengers and freight customers.

5.12
The WCRM Programme (the Programme) is complex.  In total the Programme is forecast to cost about £8.6 billion (although this figure is well within the £9.9 billion funding requirement identified at the time of the finalisation of the West Coast Strategy) and substantial alterations and renewals are being made to provide additional capacity, reduced journey times, increased performance and sustainable infrastructure.  The Programme is about 90% complete, but the remaining 10% remains a significant undertaking.

5.13
Substantial benefits have already been realised since the first phase of outputs was delivered in September 2004.  Passenger growth on the long distance services has increased substantially following the introduction of 125 mph Pendolino tilting train services.  Services from London to Manchester doubled in frequency to 2 trains per hour and journey times were reduced substantially.

5.14
Platforms were extended to enable the introduction of 12-car commuter trains; remodelling was carried out to remove bottlenecks such as Nuneaton and gauge clearance works were carried out to enable larger freight trains to be used.

5.15
Further journey time reductions were achieved in 2005 and the total journey time reductions achieved in 2004 and 2005 have led to a 40% reduction in air travel between London and Manchester.  Growth in usage has led to the need for an increase in train length on intercity services from 9 to 11 cars to be planned in addition to the capacity improvements that will be realised by the final implementation stage of WCRM.  The higher than expected growth that has occurred to date increases the need to complete the West Coast Programme as soon as possible, but also increases the difficulty in obtaining possession access because the impact on passengers and freight customers is greater now than it would have been before the benefits of the early delivery phases were achieved.

5.16
Completion of the remaining major stage will allow the operation of a new timetable with about 30% more passenger trains per day, and the provision of additional facilities and capacity for freight services.
5.17
Despite the significant progress that has been made towards completing the infrastructure upgrade on the WCML, there is still a great deal of work to be done during the course of this year if Network Rail is to deliver the significant timetable and capacity improvements that are planned for December 2008 (the Output).  In order to complete the remaining works and deliver the Output, Network Rail has regrettably concluded that it will be necessary to take a large number of additional possessions on the WCML between now and the end of the year. 
5.18
On 19 March 2008 (and in accordance with the provisional order that was served on Network Rail on 28 February 2008, following the January 2008 engineering overrun at Rugby) Network Rail published a consultation document on its proposed plan which set out three options for completing the WCRM Programme, with Option B (as described below) being endorsed by Network Rail’s Board as the basis for formal consultation.

5.19
The three delivery options that were outlined in the consultation document can be broadly described as follows: 

Option A: Continue with the plan as originally laid down by the SRA in 2003, with completion by December 2008.

Option B: Additional possessions to build in detailed programme changes and an acceptable level of contingency to avoid unplanned disruption which would enable the work to be completed in time for December 2008.


Option C: Take more time to complete programme works, resulting in delivery of the Output in 2009 which would delay the benefits associated with the WCRM Programme 

5.20
23 responses were received to the consultation and these responses raised a wide range of issues.  There were conflicting views expressed and polar opposites of opinion were very apparent.  12 respondents favoured Option B, 5 favoured Option C and the remainder expressed either no preference or an alternative not mentioned in our original consultation.  In general terms, freight operators preferred Option C, whilst funders and passenger organisations favoured Option B.  No respondent asked for Option A to be pursued.  

5.21
Following the consultation process, and taking into account the requirement to balance the needs and views of all stakeholders and funders, Network Rail submitted a modified plan (the Plan) to the ORR based on Option B (the Plan was amended following feedback obtained during the consultation process to try and better accommodate the requirements of our customers and reduce the impact on passengers and freight customers). 
5.22
Throughout this period, Network Rail has engaged, and continues to engage, in discussions with all of the Referring Parties with a view to addressing each of their concerns with the possession proposals.  These discussions have already led to the withdrawal of Cross Country’s reference to the Panel. 
6
NETWORK RAIL’S POSSESSION STRATEGY
6.1
Network Rail recognises that its plan to complete the WCML upgrade by the end of the year does not have the universal support of its customers and whilst this  is clearly regrettable, Network Rail believes that on balance, it is in the best interests of the wider industry to pursue this delivery option.  Indeed there is no alternative option that does have consensus support  
6.2
In reaching this decision Network Rail has had the utmost regard to the processes as set out under the Network Code.  Network Rail has consulted a wide range of industry stakeholders with its proposed delivery plan and has consulted its customers in relation to the detailed possessions that are required in order to deliver this plan.  The comments that have been received to these consultations have been taken into account and as a result of the comments that have been received we have made a number of amendments to our possessions strategy.  

6.3
At all stages of the decision making process, Network Rail has had regard to the Decision Criteria as set out in the Network Code.  However, it must be recognised that the decisions that Network Rail has been faced with are difficult ones.  Regardless of the delivery strategy that was pursued and taking into account the polar differences of opinion that were expressed to our consultation on the West Coast delivery plan, Network Rail believes that it would not have been possible to agree a delivery strategy for delivering the WCRM upgrade on which all industry stakeholders would have been agreed.
6.4
Indeed, the reasons for disputing the possessions are different for different operators.  With this in mind, Network Rail believes that it is appropriate to attempt to simplify the position.  

6.5
In reaching its conclusions as to the application of the Decision Criteria, in this instance (as in every case), Network Rail adopted a holistic approach as to whether such decisions fairly and reasonably reflect the requirements set down in Condition D6 of the Network Code.  As can be seen throughout this document, the output of the Programme is designed to achieve benefits to the industry as a whole, having regard to the Referring Parties’ position, which in itself is an appropriate and proper application of the Decision Criteria.  Further, the Panel is directed to the detailed responses to the Referring Parties’ contentions in the Appendices to this paper.  
6.6
Network Rail acknowledges the disruptive impact, both operationally and commercially, that these possessions are likely to have on the Referring Parties, but asks that the Panel considers the significant benefits to the railway industry and external funders in completing by December 2008.  These benefits are described more fully below: 
6.8
The WCRM Programme, once complete, is planned to deliver a railway capable of sustaining:

· Increased maximum speeds (110 mph increased to 125 mph, mainly for tilting trains) on the Fast Lines;

· Increased maximum speeds (75 / 90 mph to 90 / 100 mph) on the Slow Lines;

· Improved segregation of fast and slow services, improving the capacity and route capabilities for both speed categories;

· Increased capacity for freight traffic, including W10 gauge clearance to permit the carriage of 9’6” containers on standard Intermodal wagons;

· Increased service frequency on key express passenger routes as well as inter- urban and local passenger services; 

· Improved performance.

The table below shows examples of improvements to journey times on the WCML following completion of the works:

	London Euston to:
	2003:
	Dec 2008:
	Maximum Journey Time Improvement:

	Birmingham New Street
	1hr 43
	1hr 23
	20 mins

	Manchester
	2hr 41
	1hr 58
	43 mins

	Liverpool
	2hr 53
	2hr 07
	46 mins

	Glasgow (fast)
	5hr 06
	4hr 10
	56 mins



These benefits in turn are expected to deliver a significant increase in farebox revenue.
6.9
In addition, we believe that the higher than expected growth that has occurred to date on the WCML increases the need to complete the WCRM Programme as soon as possible.  The completion of the remaining stages will allow the operation of a new timetable with about 30% more intercity trains per day, and the provision of additional facilities and capacity for freight services.

6.10
Taking into account the significant benefits that will accrue to the industry from the completion of the WCML upgrade and the short term disruptive impacts on operators, passengers and freight users of railway services we believe that there is considerable advantage to be gained from the timely completion of the works. 
6.11
We of course recognise that completing the necessary works in a timely manner requires additional possession access to be secured.  In assessing the length of possessions required, Network Rail has allowed what it considers to be a minimum but reasonable level of contingency possession time.  Whilst Network Rail is aware that some of its customers (and in particular the freight operators) have expressed a preference that the delivery of the Output be phased over a longer period to May 2009, we respectfully highlight to the Panel that the total possession access required in order to deliver the WCRM Programme will not be materially reduced by deferring the works beyond December 2008. The total possession access required (including importantly the need for extended blockades) would be very similar in scale regardless of whether the WCRM Programme is completed in December 2008 or May 2009.  The works required are complex, and planning has been in progress for some time.  Any substantial changes to the plan at this stage would introduce unquantified risks, and have a knock on effect to other planned infrastructure works on the network.
6.12
Network Rail does, however, accept that deferring delivery of the upgrade until May 2009 would mean that some possessions could be taken at holiday periods when the impact on passenger and freight operators might be considered to be less.  Notwithstanding this, deferring completion of the works until May 2009 will delay the benefits of the upgrade and add a significant element of material risk to the programme of works to be delivered, not least because it will result in far more work being undertaken in the winter months during which poor weather conditions could likely to result in slower work progress.  In turn this would result in the need for additional contingency possession access.  We believe that such an approach would be inconsistent with the Decision Criteria.    
6.13
The contractual framework requires Network Rail to compensate the train operators for their “costs, direct losses and expenses (including loss of revenue)” as a result of the works carried out under the Plan and Network Rail has already paid out in excess of £380 million in compensation for disruption caused by the WCRM programme. In light of this contractual framework Network Rail is incentivised to reduce possessions to the minimum duration that is reasonably necessary, whilst seeking to ensure that it has sufficient access to the network to be able to complete planned works.  
6.14
In the case of signal commissioning possessions, Network Rail considers that it is necessary to provide additional contingency in the event that a critical signal commissioning cannot take place as planned to allow for unforeseen events (“firewall possessions”).  The nature of these activities is that they require a significant amount of access to the tracks with no trains running so that all of the safety critical signalling equipment can be thoroughly tested before being put into operation.  It is not possible to split this work into a number of smaller time periods, when trains are not planned to run, for example, overnight.

6.15
Network Rail would ask the Panel to note that any delay in delivering the WCRM upgrade beyond December 2008 will result in the need to defer other works currently scheduled to be completed in 2009 as resources will need to be retained on the West Coast.  Impacted projects are likely to include: 
· Stafford Switches & Crossings;

· Tipton dive-under;

· Colchester to Clacton resignalling;

· East London Line extension;

· North London Line;

· London North West Switches & Crossings;

· Glasgow Central resignalling;

· Bletchley resignalling and remodelling.

6.16
The DfT, Centro, Transport Scotland, Passenger Focus and a number of Train Operators submitted consultation responses to Network Rail which supported the delivery of the WCRM Programme in December 2008 and Network Rail has been working with industry parties and stakeholders to develop the planned timetable that is due for introduction in December 2008.  Any delay in delivery of the WCRM programme would result in passengers and freight customers being unable to derive benefits from the improved timetable until a later date.
6.17
Network Rail’s position is that the benefits described above justify the decision to proceed with the Programme having taken into consideration the concerns raised by the Referring Parties in their respective responses.  WCTL, in particular, highlighted concerns as to Network Rail’s observance with particular elements of the Decision Criteria in notifying the operators of the planned possessions.  In respect of our detailed responses to the individual possessions concerned the Panel is again referred to the Appendices to this paper (WCTL being at appendix F).   A specific response to an issue raised by WCTL is set out below.

WCTL

6.18
The Panel may be aware that in responding to our consultation to deliver the Output, WCTL raised some specific concerns about their ability to train their drivers in respect of changes to the infrastructure layouts and speeds as the works progressed.  WCTL stated that this problem would be exacerbated if Network Rail took the required possessions to deliver the Programme by December 2008.
6.19 

A series of meetings have been held with WCTL to discuss this issue and our Plans for delivering the Output have been revised to accommodate the concerns that WCTL has raised.  Following detailed negotiations with WCTL this issue has been resolved by agreeing a phased implementation of some of the specific changes which trigger the requirement for driver training.  The changes made are as follows:  

· Full commissioning of the Line Speed Profile works planned for August 2008 on the Colwich to Cheadle Hulme route will be deferred until 2009.  Additional possessions will be required to complete these works.

· Physical works will continue in 2008, between Colwich and Cheadle Hulme subject to these works not triggering unacceptable levels of driver training.

· Network Rail will aim to remove all Temporary Speed Restrictions (TSRs) on the Colwich to Cheadle Hulme route until the Line Speed Profile works are completed.

· A performance risk involving the timing of the barrier operation at Aston by Stone Level Crossing (on the Colwich to Cheadle Hulme route) has been identified.  Network Rail is working to modify the timing controls at this location, to avoid any further erosion of the time-keeping on this route section (over and above that already caused by the deferral of the Line Speed Profile works). 

· The Trent Valley Four Tracking Bi-Directional signalling will be commissioned as planned in September 2008, but in order to reduce the WCTL driver training requirements in 2008 the Bi-Directional signalling will not be brought into operation until 2009.  It is anticipated that it will be brought into use at the same time as the re-commissioning of the Rugby to Nuneaton Bi-Directional signalling is commissioned in August 2009.  The operational benefit of the Trent Valley Four Tracking section alone is limited - it is the combined Trent Valley Four Tracking and Nuneaton Bi-Directional functionality that provides the Output benefit.

· Where any Firewall possessions are retained in the possession plan, they will not be used for signal commissioning except with WCTL’s prior and express agreement (such agreement not to be withheld unreasonably).

6.20
Network Rail has agreed with WCTL that these modifications to our delivery plan will both allow the Output to be delivered for the December 2008 timetable change and satisfy WCTL’s concerns as regards their ability to train their drivers to operate the new timetable without undue disruption or cancellation to the present services. 
7         decision sought from the PANEL

7.1
The Panel is asked to determine that Network Rail complied with sections 3.5.1 and 3.5.2 of PARTP in reaching its decision to proceed with the proposed possession plans that are set out in the Final West Coast Route Modernisation Decision document (NAUM-30) to complete the delivery of the WCRM Programme by December 2008. 
7.2
Recognising that the Panel is being asked to make a determination in relation to possessions which are scheduled to commence in week 9 of the Working Timetable (24 – 29 May), Network Rail wrote to the Panel Chairman on 17 April, copying in the Referring Parties, seeking an acceleration to the determination process to allow for either Network Rail, or any of the Referring Parties, to make any appeal to the ORR in advance of the planned possession commencement date.  Network Rail proposed in that letter (and repeats here) that the Panel reaches a determination in relation to the proposed week 9 possession by close of business on 9 May 2008, separately from reaching its decision in relation to the other disputed possessions which Network Rail also requested were dealt with as quickly as possible having regard to the upcoming possessions.
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