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TTP 96:   Claim by GNER in relation to Train Slots on the East Coast Main Line

1. This letter is sent to the parties in fulfilment of my responsibilities as Disputes Chairman (Access Dispute Resolution Rule A1.4(c)) “to review (or have reviewed by an appropriate legal adviser) each dispute following submission of statements of case to identify and to itemise in written form for consideration by the Panel all relevant issues of law raised by the dispute a copy which shall be provided promptly to the dispute parties;”.   It requires the parties to be prepared to clarify certain facts in respect of this case, and to present legal arguments on a number of specific issues at the hearing by a Timetabling Panel, which will take place on Thursday 7th September, and will be chaired by my Vice-Chairman Bryan Driver.

2. I would remind the parties that …”The Panel shall reach its determination on the basis of the legal entitlements of the dispute parties and upon no other basis”. (ADRRule A1.18).   This obligation requires the Panel to pay overriding regard to those contractual documents that exist, as at the time of making the appeal.
3. In this case, the Panel requires 
3.1. some important further clarifications of fact, in particular in relation to the status of some of the documents referred to;   and
3.2. focussed legal arguments in respect of the parties’ understandings of a number of key contractual concepts referred to in the papers.
Necessary clarifications of Fact

4. As some of the arguments relate to the order in which elements of Part D must be complied with, it would assist the Panel to have before it, for reference, a chart which displays the correspondence between:

4.1. the scheduled calendar dates corresponding to the defined terms relating to the Timetable Development Period for the December 2006 Timetable;

4.2. the dates actually achieved up until the date of the Appeal hearing, and

4.3. the key dates in relation to this appeal (the ORR ruling, the Network Rail letter and the meetings detailed in the appendices to this appeal).

5. The GNER Track Access Contract, extracts of which are given, contains a defined term “Relevant Capacity Period”: the Panel will require the documented definition of this term.

6. The turnaround allowances quoted in Appendix 4 of the submission are 50 minutes for services from Scotland, 45” from Newcastle 40” from Leeds and 30” from Hull.   

6.1. Are these the actual values contained in the Rules of the Plan? 

6.2. Are GNER correct to imply that the existing values relate only to GNER trains of 9 cars, or is the terminology used in Rules of the Plan such that Network Rail is at liberty to use the allowance it thinks fit?

6.3. Is there a consistent basis to these allowances, based, on the one hand, on the distance travelled, and, on the other, on the number of vehicles in the train?   If so, does this methodology suggest a different value for 6-car Sunderland trains?   

7. Has a formal Track Access Contract been concluded between Network Rail and GCR, and has it been approved by Office of Rail Regulation?   If so, from what date?   If not, is such a document in preparation?

8. In relation to D3.4, GNER asserts that had Network Rail engaged in “effective consultation” before exercising Flexing rights, it would not have been necessary to flex some of the disputed services.   

8.1. Can GNER demonstrate, as a matter of fact, that the consultation (of which documentary evidence is given) was not “effective”?

8.2. Is it GNER’s contention that there were other reasonable and practicable options available to the parties that were proposed by GNER but not considered by Network Rail?    If so, what were they?

9. Please will the parties ensure that any documents necessary to clarify the above points are made available to the Secretary no later than 1400 on Wednesday 6th September, so that they can be presented to the Panel Members before the commencement of the formal proceedings.

Essential arguments in respect of “entitlements”

10. The following are all points that the parties are directed to address in their opening statements, by way of amplification of their existing submission.   I do not necessarily require these points to be addressed in this order, provided they are all addressed; nor am I precluding arguments being developed to make points with regard to legal entitlements that are beyond this list.
11. “Flexing right”; this is a key defined term, and the Parties should present their arguments as to the extent of the discretion that both the definition of Flexing Right, and Condition D3.4.2 confer upon Network Rail; 

11.1. is Network Rail’s freedom of action constrained by the terms of GNER’s Firm Rights?   

11.2. is the effect of D3.4.2 such that it changes not just the timing of the exercise of a Flexing Right, but also the extent of the discretion?   

11.3. can there be flexing such that Train Slots are included in a WTT for which there are no ORR approved rights?  

12. Is an offer where the Train Slot exceeds the Maximum Journey Time, by definition, a breach of a Track Access Contract?   Would the incorporation of such an offer into a final WTT require the formal approval of an amendment to a Track Access Contract?   What is the practical force of the bespoke Modification Clause in Schedule 5 of the GNER Track Access Contract (“12 Conflicting ECML Access Rights”) in relation to this general proposition?

13. Does the ORR direction that “we expect the access rights [for GCR] to allow for approximately 20 minutes of pathing time between KX and Northallerton, and vice versa” actually give Network Rail rights, as GNER allege (paragraph 6.4.4.c and elsewhere in submission), “[to] apply[…] flexing rights up to 20 minutes between Northallerton and KX”?

14. In respect of the clarification given in response to paragraph 7 above, was there any requirement on Network Rail to amend or amplify the Rules of the Plan in relation to turnaround times at Kings Cross (or other locations) specifically to provide for Grand Central Railway services?

15. What is the relative standing in relation to the December 2006 Timetable, in terms of rights or “expectations of rights” of 

15.1. the bids of GNER;
15.2. the bids of GCR;   and

15.3. the bids of other potentially affected Train Operators?

16. Given the status of the documentation of the rights of all parties, how should Network Rail apply the priorities set out in Condition D3.2.3?   What latitude, in respect of “Flexing rights” does Network Rail have in relation to the differing priorities? 

17. What is the practical force of “These rights will take effect no earlier than December 2006” (ORR Direction), in relation to the compilation of the December 2006 timetable?

Conclusion

I am advised by the Secretary to the Access Disputes Committee that this dispute was first registered on 26 July 2006, but that, notwithstanding frequent and pressing reminders, the papers were not submitted until 31 August with the appendices not received until 1 September.   I make this point in the knowledge that this letter may prompt one or both parties to seek a deferment of the hearing.   I must advise the parties that any such deferment is likely to result in the hearing not being held until mid-October, given other arrangements that have been made in the reasonable expectation that this, and other hearings, would have been completed during August.   I would, in any event, suggest that this letter does not require the parties to address issues that have not already been the subject of consideration and debate.

Sir Anthony Holland

Disputes Chairman
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